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80
moment I was arrested, and I knew they couldn't 1
exist.  And so I told my wife to stand like a 2
rhinoceros in the road and be not dissuaded.  Tell 3
the truth.  Tell them that's not my voice on the 4
tapes, because it wasn't, and it isn't.  Of 5
course, we weren't able to put that testimony on 6
for the jury.  You heard it, though.  7

Who would do this?  The government?  8
Oh, my government wouldn't do that to me.  I've 9
had to fight that for years now.  I had to fight 10
it with my own wife until this case.  She now 11
finally believes it, as so many other people do.  12
It's kind of like, Judge, how a woman who gets 13
raped will suddenly become a supporter of the 14
Second Amendment.  15

You know, and when I showed up at trial 16
after it had been continued for that week, the 17
week that they needed to hang the bomb on my 18
wife's car, by the way, which never left the 19
state -- and it was defective; it wasn't a bomb.  20
And I think that's probably why this powder was 21
sent out, because they knew that you had continued 22
the hearing for a week.  And it was at the end of 23
that week that that bomb was discovered.  24

And all you've heard is testimony that 25

81
there wasn't any bomb until then.  So when was it 1
put on, Judge?  There is absolutely no proof, no 2
evidence that it was put on before that car left 3
the state.  There is no evidence that it or 4
anybody traveled in interstate commerce for the 5
purpose of committing a crime.  6

And, you know, I was handed this 7
document here that I have got in my hands at that 8
first hearing.  It's called a pretrial services 9
report.  And right in it -- and this is the one 10
that was prepared just after I was arrested.  And 11
right in it, it quotes the ADL about me as 12
offering evidence why I shouldn't be given bail, 13
because I'm a bad guy, because I say things that 14
are politically incorrect.  Accused me of writing 15
a number of books; that was false.  I have written 16
one book, called "Defense of Racism."  And if you 17
measure it by its title, you could be offended.  18
Nobody who has read it has been offended.  19

So there we were at my first hearing, 20
where I asked for bail.  You're not supposed to 21
ask for it at that hearing, but I did anyway.  And 22
I see in the document the ADL is being relied upon 23
to give reasons why I shouldn't be given bail.  24
Right at the outset.  And I understand that they 25

82
were ready with press releases and spokesmen 1
appearing the day I was arrested.  2

Funny they were able to do that.  It's 3
not like I'm important.  They said it themselves.  4
"He is not important."  I'm not important.  It's 5
not like I'm a guy that you've got to have a 6
biography in the can for in case he dies 7
unexpectedly.  The news organizations have those 8
for people.  Why would they suddenly have this 9
canned dog-and-pony show about me trying to have 10
my wife killed?  What's wrong with that picture?  11

And I was given no bail.  And several 12
months later, when we asked for it again, I saw 13
Magistrate Candy Dale shock through with malice, 14
dripping with venom, taking on my lawyer for 15
daring to come to court and once again asking for 16
bail.  17

My friends, my family had gotten 18
together, and they were putting up a million 19
dollars bail for me, but that was rejected out of 20
hand.  No bail.  21

What's wrong with this picture?  22
Murderers get bail.  That cop in Spokane is 23
getting bail.  He is out even after he has been 24
convicted.  And that's true throughout the 25

83
country.  1

But I get special treatment.  You've 2
got to ask yourself why, Judge.  Why do I get 3
special treatment?  Why am I charged the way I am 4
so that I'm going to be hit with 50 to 60 years' 5
imprisonment in a few minutes?  What's that all 6
about?  7

You said yourself you had never seen 8
anything this size.  Why me?  Why am I that 9
important?  Nobody was hurt in this case.  My wife 10
has testified repeatedly that she believes I'm 11
innocent.  You have got the perp, the admitted 12
perp, in jail; and yet the system is still pulling 13
out the stops on me.  Fifty to sixty -- make it a 14
thousand years, Judge.  Here, let me ask this in 15
my allocution:  Give me a thousand years.  I think 16
that will put me in Guinness Book of World 17
Records.  You might as well, because I'm going to 18
be dead in five years wherever I am, chances are.  19
And statistically, even without my medical 20
history, I would be dead in ten years.  21

So this hoo-ha about the length of the 22
sentence is just window dressing.  And why do they 23
need to dress the window in this case?  What's the 24
point of it if I'm not important and this is just 25
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84
a case of murder for hire that went awry?  1

Well, I must be important, actually; 2
otherwise, you wouldn't be about to bang me with 3
50 to 60 years.  I must be important because we 4
wouldn't have all this media here that's here 5
right now.  I must be important because I wouldn't 6
be getting the attention in the media.  I wouldn't 7
be getting the condemnation of NGOs that I believe 8
are complicit in my prosecution.  9

I don't know who fabricated those 10
tapes.  It took somebody with know-how and money, 11
somebody a heck of a lot smarter than Larry 12
Fairfax; that's for sure.  I don't know who it 13
was.  But I see the ADL appearing right from day 14
one.  Day one, ADL.  I have never seen them quoted 15
in court papers in 30 years of legal practice; and 16
yet, in my case, the ADL has given reasons why I 17
shouldn't get bail, and they're being listened to.  18
And they're out with press statements the same 19
day.  20

That's real efficient.  We ought to 21
turn the running of government over to them.  Oh, 22
excuse me, I forgot.  We did.  23

Now, I have a number of topics I want 24
to cover yet.  Remember, I haven't been heard.  I 25

85
wasn't allowed to put on my case, wasn't allowed 1
to present even on the miserable defense that 2
McAllister had prepared for me.  Nobody has heard 3
me talk until now.  4

I have given two interviews.  Amazing, 5
all the publicity that's gone on about what I say 6
and think, but these reporters haven't even come 7
and asked me.  KXLY did two weeks ago.  And a 8
movement paper, the American Free Press, 9
interviewed me a few months ago, all posttrial, of 10
course. 11

But I have really got to talk about 12
these tapes a little bit.  Cyndi heard it at once.  13
She knew they were false.  My experts came in and 14
said they were false, that they were fabricated.  15
It wasn't even my voice.  Of course, that evidence 16
wasn't heard by the jury.  17

There is a third tape that my wife was 18
told isn't ready yet.  And as she pointed out, it 19
probably still isn't ready because she still 20
hasn't heard it.  And why isn't it ready?  Because 21
it's a tape that the government has admitted had a 22
defective recorder on it.  And there is an hour of 23
the recording missing, a critical hour.  24

Well, funny thing.  You know those 25
86

other two recordings that Larry Fairfax 1
participated in?  Funny thing, there is a 2
defective recorder there, too.  FBI said so.  3
Because the local office sent it back to Quantico 4
for examination.  And they said, "We can't do 5
anything with this.  It's defective."  So they 6
sent it back.  What did the FBI do?  They sent 7
them another one.  It's just like this one.  8

So we have recordings made by defective 9
recorders, and that was presented at trial.  And 10
that, too, was a Brady violation because it wasn't 11
disclosed to us, just like the fact that the 12
original recording was destroyed by Agent Sotka, 13
destroyed before he ever even listened to the 14
copy, certainly never listened to the two of them 15
so that he could verify that somehow or other it 16
got from one to the other correctly.  17

He delayed ten days before he let my 18
wife hear the first two recordings.  My wife has 19
heard them several times since then.  My lawyers 20
have heard them.  And they have all told me how 21
they have changed in one way or another each time 22
they have heard them.  These tape -- or these 23
recordings have been a work in progress.  And this 24
third recording we have never even heard.  25

87
And I see some more laughter and 1

smiling over here.  Man, this guy is a lunatic.  2
This can't be true.  Well, this is American 3
justice today.  4

The American public has been so 5
hoodwinked, so buffaloed.  I'm not delusional.  6
I'm a well-educated professional with a long track 7
record of honesty, a long track record 8
representing the politically incorrect wherein I 9
have seen what the government will do.  I have 10
never seen it do what it's done to me, though, but 11
I have seen them do it before; and yet we have 12
government agents sitting over here laughing at it 13
during the hearing.  What's wrong with this 14
picture, Judge?  15

You bootstrapped the opinions of my 16
experts into the reason for your denial of their 17
being able to be my experts at trial.  That ain't 18
the way it's supposed to work.  You are supposed 19
to hear about their qualifications, and then 20
you're supposed to decide if they're qualified.  21
Instead, you went ahead and heard all their 22
conclusions, all their research, two days of 23
testimony, and then you ruled that one was not 24
qualified and the other was irrelevant.  You did 25
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wrong, Judge.  You shouldn't have done that.  1

Tic-Tac sound, remember that?  We heard 2
about that during the trial for the first time.  3
And why was it important for Mr. Haws to come in 4
and present that evidence?  Well, it was important 5
because we had presented during the Daubert6
hearing evidence of 351 anomalies, 351 7
occurrences, electronic signatures of the type 8
that occur when you dub, splice, cut recordings.  9
351.  One would be enough.  One would be enough to 10
disauthenticate them.  11

And how did you authenticate them?  12
With Larry Fairfax.  That's what you ruled from 13
the bench.  The self-confessed perp, the liar, the 14
pipe-bomber, the oafish north Idaho handyman.  He 15
is the one who you believed that the tapes were 16
correct.  17

Sotka couldn't be believed because he 18
lied to us going into the trial, and he lied 19
during the trial.  Remember how many times he 20
refused to call that original the original because 21
he had destroyed it?  He insisted on using a 22
second- or third-generation copy and calling that 23
the original.  24

I call that a lie, Judge.  And I accuse 25

89
the government agents in this case of lying 1
repeatedly and throughout this case.  And it's 2
been proven.  It's on the court record.  It's in 3
the transcript.  4

Authenticated the tape by a proven liar 5
who is being held hostage by a soft ball plea 6
bargain.  That's how you authenticated the tape.  7
World-renowned experts, the guy who wrote the 8
book, that's not good enough, but Larry Fairfax 9
is.  10

My wife testified and would have 11
testified to a great more problems with those 12
recordings, all of which indicate that there is 13
something wrong with them, from the fact that 14
there is train whistles on one done in the barn 15
where you can't hear the train, and there is no 16
train whistles on the other one, though it's at 17
exactly the same time.  Both recordings started at 18
exactly 6:02 p.m.  What a coincidence.  One of 19
them had nine train whistles.  The other one had 20
none.  Why is that?  21

Well, the one with none I can explain 22
because you can't hear the train whistle in the 23
barn, but they presented it as critical that the 24
train whistle was on the other one.  Why?  Because 25

90
they had gone to the trouble of getting the 1
railroad company to confirm that there was a train 2
that went through there every day at that time.  3
Of course, they didn't explain why there was no 4
train whistle after 6:02 the next night.  5

My wife said that it wasn't my voice on 6
the tapes, that it was somebody who was mimicking 7
my voice, every time it came to the subject of the 8
plot.  Routine stuff about feeding the animals and 9
whatnot, she said that sounded like me.  And 10
that's exactly what the sound experts said.  Funny 11
thing.  She said it first, during the first 12
week -- well, excuse me -- ten days after my 13
arrest, when she was finally allowed to hear those 14
two recordings.  15

She wasn't allowed -- she has never 16
been allowed to hear the third recording, don't 17
forget, because it's not ready yet.  What does it 18
take to get it ready, Judge?  The same stuff that 19
it took to get those two ready during those ten 20
days that they refused to let my wife hear those 21
recordings?  What did they do to those tapes to 22
make them ready?  My experts would tell.  They did 23
tell you, but you didn't let them tell the jury.  24

I'm not going to reargue the business 25

91
about lack of federal jurisdiction.  I think it 1
was well put by Mr. Hoyt in his motion for new 2
trial.  I found the logic inescapable; I'm 3
astounded to find that you didn't.  4

Larry Fairfax was an agent of the 5
government when he went to Oregon.  He wasn't my 6
agent.  They paid him $500 to go to Oregon and be 7
there in case I called him so they would have a 8
record of me making an interstate call.  Why would 9
that be important?  An interstate call would be 10
proof of federal jurisdiction.  11

He testified he went to Oregon one 12
other time, too, which, of course, I knew nothing 13
about.  Said he went there to see if the bomb was 14
still on the car.  Looked at it, wasn't on the 15
car.  All we've had is that there is no evidence 16
-- that there is evidence that there was no bomb 17
when that car was outside the state.  18

The statute calls for somebody to 19
travel interstate in order to create a nexus with 20
interstate commerce and thereby confer 21
jurisdiction upon this court as opposed to state 22
courts.  23

He didn't go there to commit any 24
crimes.  He didn't go -- I didn't send him.  He 25
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testified that he didn't go with the intent to 1
commit any crimes.  The second time he went, it's 2
unclear what he went for.  He just went to receive 3
a phone call.  And when he went, he was the 4
government's agent.  5

Where is the federal jurisdiction, 6
Judge?  I don't get it.  If anything, this is a 7
state court matter.  We shouldn't even be here.  8
You shouldn't have heard this case.  This should 9
be dismissed right now for lack of jurisdiction, 10
which is within your power to do, but you won't.  11

Why am I so important that all of this 12
stuff is happening?  I mean, why do you have 13
to -- why didn't you just let the state prosecute 14
me?  Why did it have to be brought into a federal 15
courtroom?  Why do I face 60 years?  Why do we 16
have all of this government prevarication?  What's 17
going on here if this is just an ordinary case and 18
I'm just an ordinary guy?  I'm sure not being 19
treated that way.  20

It looks like more than an ordinary 21
case to me, Judge.  Why would that be, do you 22
suppose?  You're sitting up there talking about 23
you haven't seen a recommendation more than twice 24
what you had seen as a high watermark in the past 25

93
until today.  And you heard Prosecutor Whelan 1
stand up here, and (clapping) I deserve it.  2
What's that all about?  I'm going to be dead in 3
five or ten years anyway.  I'm amazed that I 4
haven't had another aneurysm and died in jail.  5

What's going on here?  This 6
just -- this case doesn't add up, no matter what 7
kind of machine you use to do the addition.  8

What's my motive?  I've got motives 9
laid on me.  I have yet to hear one that worked.  10
The first one was life insurance.  My wife and I 11
canceled our life insurance policies eight or ten 12
years ago, so it wasn't that.  I wasn't going to 13
profit by her death, that's for sure.  14

Then they said she had a boyfriend, and 15
they told her they had pictures of her with this 16
boyfriend.  She didn't have a boyfriend.  I could 17
have told them that.  I know her.  18

You heard the way I described her.  I 19
think she would describe me the same way.  That's 20
not the description of somebody who has a 21
boyfriend.  22

And then when she challenged them and 23
said, "Show me these pictures," and they weren't 24
able to.  Why?  Because they didn't have them.  25

94
Why?  Because they lied about them.  1

So then they decided I had a 2
girlfriend.  That was the motive.  I'm still 3
having trouble with this one, Judge.  If it's 4
really true that I'm going to run off with an 5
18-year-old -- I'm 66 now -- a girl who is young 6
enough to be my granddaughter and, theoretically, 7
young enough to be my great-granddaughter -- if 8
I'm going to do that, aside from how am I going to 9
survive the honeymoon night, why didn't I just do 10
it?  Why do I have to get my wife out of the way?  11
That just doesn't make sense.  12

Guys run away with their mistresses all 13
the time.  They don't have to kill their wife.  I 14
wouldn't have to do it, either.  Where is the 15
motive there?  16

At trial, there was something said 17
about uninsured motorists coverage.  I'm a lawyer.  18
I have handled a lot of cases involving auto 19
insurance.  I well know that you don't collect 20
insurance for intentional acts.  And whether it 21
was a bomb, a run off the road, my mother-in-law 22
being shot by somebody, as I was told, those are 23
all intentional acts.  And I'm a lawyer, and I 24
know better.  Give me a break.  There wasn't any 25

95
uninsured motorist coverage available.  1

What was my motive?  I didn't have a 2
motive.  I don't have a motive today.  I didn't 3
have a motive then.  The only motive I saw here 4
was for the government and the NGOs, like the ADL, 5
to get me.  Yeah, they're out to get me, Judge.  6
And they have got me good.  It does happen.  It 7
happens all the time.  8

This murder for hire is a template used 9
by the FBI throughout this country on defendant 10
after defendant.  There are so many in jail right 11
now under an identical prosecution that I couldn't 12
even count.  Yes, it happens.  The toughest thing 13
you got is to think that our government would do 14
anything to us, that they would lie.  We proved 15
the lies in this case.  By implication, we have 16
proved what they have done.  17

I didn't have a motive.  And the only 18
evidence suggesting that I might have a motive was 19
falsified, and it was authenticated by the liar 20
who would say anything to escape the sentence that 21
he deserved, which he was given by the prosecution 22
for him to come in and lie about me.  And you let 23
him authenticate those tapes.  That was the only 24
authentication of the tapes.  25
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Because the FBI violated its own 1

protocols in making them.  They sent Fairfax onto 2
my property, allegedly, with these recorders -- 3
with this recorder.  There was no simultaneous 4
microphone monitoring, as there is supposed to be.  5
There was no second agent -- just Agent Sotka -- 6
as there is supposed to be.  There was never 7
any -- 8

THE COURT:  Mr. Steele, let me interrupt you 9
for just a moment.  You have been going about an 10
hour.  11

And let me point out, Mr. Hoyt, I did 12
check, and we sent an email to counsel on October 13
12, copies to you and to the government, 14
indicating that we needed to have a time frame for 15
the sentencing.  We typically, in a garden-variety 16
sentencing, take about an hour, but we needed to 17
know how much more time to allot.  18

Based upon what the government 19
responded to, we set this for a two-hour 20
sentencing.  We didn't hear from Mr. Hoyt; 21
therefore, we had nothing else to go on.  If we 22
had known there was going to be more requested, we 23
would have allotted more time.  24

I have still been, I think, quite 25

97
generous in allowing you to reargue the case, 1
which is not the purpose of the allocution.  You 2
have repeated yourself -- we're probably going on 3
two or three times on most of your statements have 4
been said time and again.  5

So I'm going to give you 15 more 6
minutes to conclude your statement, and then we're 7
going to move on with the rest of the sentencing.  8
And I would, again, remind you that the purpose of 9
allocution is to argue mitigation and reasons why 10
the sentence that the court imposes should be more 11
or less than what the government has recommended 12
or the probation office has recommended or to 13
offer anything else by way of leniency.  14

But in terms of rearguing the case, the 15
jury has spoken, and that -- the verdict is what 16
the court must impose its sentence upon.  17

So I'll give you another 15 minutes; 18
then I'm going to have to ask you to conclude your 19
allocution.  Proceed. 20

THE DEFENDANT:  Judge, I have an absolute 21
right to say anything I want to for any length at 22
this time. 23

THE COURT:  Actually, sir, you do not.  But 24
let's go ahead and proceed. 25

98
THE DEFENDANT:  Well, I understand that.  I 1

get it loud and clear.  I'm going to just chock it 2
up to coincidence that you're doing it at the very 3
time that I'm getting into the real government 4
misconduct. 5

THE COURT:  Well, I have no idea what you're 6
going to get into, sir.  I can't read your mind.  7

THE DEFENDANT:  I was talking about Sotka 8
violating FBI protocols when he made these alleged 9
recordings. 10

THE COURT:  Sir, you have 15 minutes, and 11
then we'll proceed with the balance of the 12
sentencing.  Go ahead.  13

THE DEFENDANT:  And he destroyed the 14
original.  15

The evidence goes away in this case.  16
It should have gone away at the outset.  And I 17
have been denied my attorney-client privilege.  I 18
suppose you'll call it repetition for me to go 19
into that now -- how they opened my mail to 20
lawyers, how they listened in to booth -- how you 21
listened in to a booth conversation with my 22
lawyer.  You, Judge.  You did it.  How they 23
listened in on my telephone calls.  24

And I saw in your response, memorandum 25

99
in point, denying the motion for new trial.  I saw 1
where you said that it's okay to do that for an 2
attorney that isn't of record.  And I was 3
astounded to see you put that in writing.  That 4
isn't what the Supreme Court has said.  That's not 5
what the Constitution says.  6

And, as it turns out, the two lawyers 7
that became my attorneys of record -- Mr. Hoyt 8
and, before him, Mr. McAllister -- were the 9
attorneys they were listening in on but before 10
they became of record.  And you have given cover 11
to the government by ruling that I had waived my 12
attorney-client privilege somehow just by talking 13
to them.  That's amazing.  14

You know, I have got page after page 15
after page.  Here is my page on government 16
misconduct.  I'm sure some of it is repetitious, 17
but I figured I would have all the time in the 18
world for this.  And it was the first time I was 19
going to be allowed to speak out, so I was going 20
to speak out.  But I'm not able to tell you about 21
all of the government misconduct, the lies, the 22
violation of FBI protocols, failing to warn my 23
wife of a bomb, telling my wife not to get a 24
lawyer.  We want to talk about witness tampering?  25
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IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF IDAHO

- - - - - - - - - - - - - - - - - - -  x

:

UNITED STATES OF AMERICA, :  Case No. 10-00148-N-BLW

:

Plaintiff, :  MOTION HEARING

:  

vs. :

:

EDGAR J. STEELE, :

:

Defendant. :

:

- - - - - - - - - - - - - - - - - - -  x

REPORTER'S TRANSCRIPT OF PROCEEDINGS

before B. Lynn Winmill, Chief District Judge
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perhaps most critical factor is that we have -- we 

are in a posttrial setting.  What remains to be 

done would be the sentencing and posttrial 

motions.  And I think that's where we are.  

Mr. Steele, I don't know that I'm even 

going to inquire of you but give you an 

opportunity to say anything you want to at this 

time or allow you to voice any concerns you have 

with this decision.  I have given you a clear 

indication of where I'm leaning or what my 

decision would be, but if you wish to address the 

court in any way, I'll give you that opportunity.  

And, Mr. Amendola, you, as well, if 

there is anything you want to add.  

Mr. Steele?  

THE DEFENDANT:  Thank you, Judge.  I 

understand my rights.  I understand my 

responsibilities even that continue to this day.  

And I want Mr. Hoyt to represent me.  I well 

recognize that he previously represented my wife.  

I don't feel that there is a conflict between my 

wife and myself, but she and I both have executed 

affidavits waiving that conflict.  We do it 

genuinely and knowing what we're doing.  It's what 

we want, Judge.  
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THE COURT:  All right.  Mr. Amendola, is 

there anything you want to add?  

MR. AMENDOLA:  Your Honor, under the rules 

for substitution of counsel, it actually requires 

that the document contain an approval by 

Mr. Steele.  The original one that was filed did 

not.  I now have one that has his signature on it.  

I don't know if the court would want that tendered 

now or -- 

THE COURT:  Well, it needs to be docketed. 

MR. AMENDOLA:  -- or later, but I want you 

to know that that particular part of the rule has 

now been complied with.  

THE COURT:  Okay.  Nothing else you wanted 

to add?  

MR. AMENDOLA:  There is a lot I would like 

to say, Your Honor, but not now.  

THE COURT:  All right.  All right.  

Well, it's unfortunate what occurred 

with Mr. McAllister.  His conduct here -- I had no 

concerns or qualms about any ethical lapses, and I 

hope and trust that it was a confined, unique 

circumstance that occurred in Colorado.  But 

certainly nothing was brought to my attention 

during the course of the trial that would have 

Case 2:10-cr-00148-BLW   Document 265   Filed 07/15/11   Page 15 of 45

SER_059

Case: 12-30005     05/06/2013          ID: 8616378     DktEntry: 41-1     Page: 62 of 160(62 of 358)



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

16

suggested that that should have been a concern for 

the court.  But, again, I only see what I see here 

in the courtroom, but certainly nothing that 

occurred in the courtroom gave me any pause or 

concern in that regard.  

And likewise, Mr. Amendola, I think 

your representation was zealous and appropriate as 

it should have been, and what has led to this 

change is really not relevant to the court.  I'm 

not going to allow it to be of any further 

concern.  

Mr. Haws, do you have anything else 

that you want to take up?  

MR. HAWS:  I do briefly, Your Honor.  

The court a moment ago spoke to the 

potential -- what area of potential conflict there 

might be for Mr. Hoyt to now represent the 

defendant.  And I would just like to add one other 

potential wrinkle.  

I have been practicing as a prosecutor 

for many years, and I have seen how what appears 

to be a certainty today in terms of people's 

emotions, in terms of what their interests are, 

and in terms of how they see the world, can 

radically change five years from now or ten years 
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from now, and consequently we find ourselves 

trying to defend the integrity of court 

proceedings in postconviction relief settings or 

in habeas corpus settings, in cases that occurred 

20 years ago.  And so while it may appear today 

that everybody's interests are very well set and 

very established, that may not be the case in the 

future.  

So one of the potential conflicts that 

I see is that -- besides the one alluded to by the 

court -- is that it is possible that Mr. Hoyt -- 

pardon me -- that Mr. Steele may at some time 

become disenchanted with the representation 

offered by Mr. Hoyt and then question his loyalty 

on account of the fact that Mr. Hoyt once 

represented the victim.  In other words, if the 

interests of the defendant and the interests of 

the victim in this case should diverge in the 

future, it would be a natural thing for the 

defendant to question whether he had loyal 

representation from the person who once 

represented the victim who is now adverse to the 

defendant.  

So, having said that, Your Honor, the 

government's interest here is not to interfere in 
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1411
THE COURT:  Go ahead and be seated.  1

You may conduct your examination.  2

DIRECT EXAMINATION 3

BY MR. McALLISTER:4

Mr. Fairfax, you testified in this 5 Q.
court before the judge and jury last Wednesday and 6

Thursday; correct? 7

Yes.  8 A.
And during your testimony, you 9 Q.

disclosed that, in fact, you were writing a book; 10

correct? 11

Yes.  12 A.
And it is true that, in your own 13 Q.

handwriting, you have written 258 pages of that 14

book; correct? 15

Yes.  16 A.
And while you were under oath in this 17 Q.

court, you told -- you stated that the book was 18

fiction; correct, sir?  19

Yes.  It's going to be fiction.  20 A.
Okay.  And that statement by you, sir, 21 Q.

was a lie, is it not?  22

No.  23 A.
MS. WHELAN:  I'm going to object.  Form of 24

the question and they're leading.  25

1412
THE COURT:  Well, I'm going to allow -- I'm 1

going to allow leading questions.  Rephrase the 2

question, though. 3

BY MR. McALLISTER:4

What you said here about the book being 5 Q.
fiction was not true? 6

No, that's not correct.  7 A.
Okay.  So it is your 253 pages; 8 Q.

correct? 9

Yes. 10 A.
From the date of your arrest through 11 Q.

March 3rd, 2011; correct? 12

Yes.  13 A.
And in it, you talk about how you're 14 Q.

going to describe it as fiction; correct? 15

I can't recall that.  I'm sorry.  16 A.
All right.  I'd like to have you look 17 Q.

at your handwritten page 229 and see if this 18

refreshes your recollection about what you wrote.  19

Yes, I see that.  20 A.
All right.  And you stated -- you 21 Q.

wrote, "So I've decided to call this" -- 22

MS. WHELAN:  Your Honor, I object to it 23

being quoted from.  The witness admitted that 24

that's what he said.  There is no impeachment.  25

1413
THE COURT:  Well, I think the inference is 1

somewhat different from the testimony.  I'm going 2

to leave it to the jury to determine, and I will 3

allow that portion to be read to the witness.  4

Ladies and gentleman, I'm allowing some 5

testimony, including either paraphrasing or even 6

quoting from Mr. Fairfax's prior written 7

statements.  It is to be considered by you only as 8

it bears upon the witness's credibility and not 9

for the truth of the matter asserted.  Because 10

it's a prior statement, it was not made under 11

oath; and, therefore, it can only be considered as 12

a prior inconsistent statement that may bear upon 13

Mr. Fairfax's credibility.  14

So I'll allow you to go ahead, with 15

that instruction.  16

BY MR. McALLISTER:17

Mr. Fairfax, you wrote, quote, "So I've 18 Q.
decided to call this book fiction so as to 19

eliminate any problems.  It will have the usual 20

disclaimer, any person or events that are the same 21

are only coincidental.  This book is fictional." 22

You wrote that, did you not?  23

Yes, I did.  24 A.
And that was not true; correct? 25 Q.

1414
No.  That's true.  It's -- the book is 1 A.

going to be fictional when I write the book. 2

Well, in these 253 pages, you write 3 Q.
about yourself almost every day; correct? 4

Yes.  5 A.
You designed this book so that you 6 Q.

would be the hero; correct? 7

No, sir. 8 A.
All right.  Isn't it true in this book 9 Q.

that the main character is you? 10

Yes, sir.  11 A.
It's all about you; right? 12 Q.
Yes, sir.  13 A.
And you, in this book, write about 14 Q.

Mr. Steele; correct? 15

Yes, sir.  16 A.
And yourself? 17 Q.
Yes, sir.  18 A.
And then you write about what you eat 19 Q.

every day, correct -- or most days? 20

Yes, sir. 21 A.
And you write about how you're feeling; 22 Q.

correct? 23

Yes.  24 A.
And you actually describe yourself, do 25 Q.

Case 2:10-cr-00148-BLW   Document 255   Filed 06/24/11   Page 15 of 78
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1415

you not, as the victim? 1

Yes.  That's possible it's in there. 2 A.

And you make statements about how you 3 Q.
should not be in jail? 4

Yes, sir.  5 A.

And you make statements about how you 6 Q.
were going to save the life of Cyndi Steele; 7

correct, sir?  8

MS. WHELAN:  Objection.  Improper 9

impeachment.  10

THE COURT:  Counsel, let's -- I'm going to 11

sustain the objection.  Counsel, as we discussed 12

before the jury came in, I'm going to give some 13

leeway, but it -- well, approach just for a 14

moment.  15

(Sidebar commences as follows:) 16

THE COURT:  Counsel, as I was trying -- as I 17

indicated, I think it's fair impeachment to 18

examine the witness about the book and his putting 19

himself, making himself into a hero, because it 20

does suggest that he may have had a reason to kind 21

of color his testimony in terms of making himself 22

more of a hero than he actually was.  But I think 23

getting into specifics beyond this, we're just 24

getting far afield.  25

1416

So I -- it's a tough area.  I mean, 1

impeachment can be a lot of things.  It's 2

basically anything that would cause the jury or 3

cause any reasonable juror to question the 4

defendant -- the witness's veracity.  5

And I -- as I indicated, I'm not going 6

to allow examination about his animosity towards 7

the government or Ms. Whelan or Mr. Haws or 8

Mr. Sotka.  9

MR. McALLISTER:  Judge, my next question is:  10

Do you think that you were saving Cyndi Steele by 11

putting that device on her car?  I mean, it 12

goes -- it's -- 13

THE COURT:  All right.  I'll allow that.  14

Again, I'm just going to have to call it as I see 15

it as each question comes up.  All right?  16

(Sidebar concluded.) 17

THE COURT:  Proceed.  18

BY MR. McALLISTER:19

Mr. Fairfax, in your book, you make the 20 Q.

statement that you would be the hero by saving 21

Cyndi Steele's life; correct? 22

No, sir.  23 A.

Okay.  You never made that statement?  24 Q.

No, sir. 25 A.

1417

All right.  Isn't it a fact that you 1 Q.
have admitted that you were the person who put 2

this explosive device on her vehicle?  3

Yes, sir.  4 A.

And you say that you told the FBI about 5 Q.
it only after it was discovered; correct?  6

Yes, sir.  7 A.
And, in fact, you never made any 8 Q.

efforts to take it off her car, did you, sir?  9

MS. WHELAN:  Your Honor, objection as to 10

impeachment.  This isn't -- 11

THE COURT:  Sustained.  12

BY MR. McALLISTER:13

In this book, you describe how this 14 Q.
explosive device never would have worked; correct, 15

sir?  16

Yes, sir.  17 A.

And the actual title that you selected 18 Q.
for your book is "Act of Defiance"; correct, sir? 19

Yes, sir. 20 A.
And you asked Daryl Hollingsworth to -- 21 Q.

because he was an artist, to design the cover of 22

your book, did you not, sir? 23

Yes, sir. 24 A.
You wanted the words on the cover to be 25 Q.

1418

"Built on lies and deceit from the FBI"? 1

MS. WHELAN:  Objection.  2

THE COURT:  Sustained.  3

MS. WHELAN:  Move to strike.  4

THE COURT:  I'll strike the last question of 5

counsel.  6

BY MR. McALLISTER:7

Well, I'll ask it this way:  The title 8 Q.

of your book was, in part, "Built on lies and 9

deceit"; correct?  10

MS. WHELAN:  Objection.  11

THE COURT:  Sustained.  12

MS. WHELAN:  Move to strike. 13

THE COURT:  It's simply a question.  The 14

jury has been instructed previously that the 15

questions of counsel are not evidence, so I don't 16

think it needs to be stricken. 17

MS. WHELAN:  Yes.  Thank you, Your Honor.  18

Sorry. 19

BY MR. McALLISTER:20

You told Daryl Hollingsworth how to 21 Q.

draw the cover; correct? 22

No, sir. 23 A.

Did you tell him to put Edgar Steele's 24 Q.
truck on the cover?  25
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1419
No, sir. 1 A.
Is it fair to say, in your 253 pages, 2 Q.

Mr. Fairfax, you talked more about yourself than 3

anyone else? 4

Yes, sir.  5 A.
And is it fair to say that very little 6 Q.

of your book is about Edgar Steele?  7

Yes, sir.  8 A.
What exactly was the act of defiance --9 Q.

MS. WHELAN:  Objection. 10

BY MR. McALLISTER:11

-- that you used for your cover of your 12 Q.
book?  13

THE COURT:  Just a moment.  There is an 14

objection.  15

I'll allow it.  16

THE WITNESS:  Can you repeat the question, 17

please?  18

BY MR. McALLISTER:19

What exactly is the act of defiance? 20 Q.
Going against Edgar Steele and turning 21 A.

him in.  22

Okay.  And in the course of the book, 23 Q.
you say, by your act of defiance, you became the 24

victim in this case; correct, sir?  25

1420
I don't understand your question.  1 A.
Don't you describe yourself as the 2 Q.

victim in your book?  3

Yes, sir, I think I do.  4 A.
Okay.  And don't you say that your view 5 Q.

of the situation is that, to use your words, "They 6

screwed me over"? 7

MS. WHELAN:  Objection.  8

THE COURT:  Sustained.  9

MS. WHELAN:  Judge, I would ask for a 10

sidebar. 11

THE COURT:  Well, I'm just going to sustain 12

the objection.  I don't see a need for a sidebar.  13

Counsel, the court's ruling, I think, is clear.  14

I'm sustaining the objection.  15

BY MR. McALLISTER:16

In your book, you state that it's wrong 17 Q.
for you to be in jail; correct? 18

Possibly, yes, sir.  19 A.
And the reason you say it's wrong is 20 Q.

because the explosive device that you admit you 21

built wasn't designed to go off; correct, sir?  22

That could be, yes, sir.  23 A.
Okay.  And you go through some detail, 24 Q.

correct, about how it wouldn't work?  25

1421
MS. WHELAN:  Objection.  Improper 1

impeachment.  2

THE COURT:  I'll allow it.  But I'm not 3

suggesting I'm going to allow unlimited inquiry 4

along this line.  But for this limited question, 5

I'm going to allow the witness to answer.  6

THE WITNESS:  Can you repeat the question, 7

please?  8

MR. McALLISTER:  Yes, sir.  9

BY MR. McALLISTER:10

In this case, in your book, you 11 Q.
repeatedly state that you're the victim because 12

you designed the device so as not to go off; 13

correct? 14

Yes, sir.  15 A.
And it's true, as Jim Maher testified, 16 Q.

your cousin, that you've been making fireworks or 17

explosive since you were a teenager? 18

MS. WHELAN:  Judge, I'm going to object.  19

First, it's about somebody else's testimony.  20

Secondly -- 21

THE COURT:  Sustained.  22

MS. WHELAN:  -- this isn't impeachment.23

THE COURT:  I'm going to sustain the 24

objection.  25

1422
BY MR. McALLISTER:1

Mr. Fairfax, you have been making 2 Q.
explosive devices since you were a teenager; 3

correct? 4

MS. WHELAN:  Objection.  This is not 5

impeachment.  6

THE COURT:  Well, we're now not talking 7

about -- the witness can be called by the defense 8

for other purposes other than just impeachment.  9

MS. WHELAN:  Then we would object as 10

cumulative because this is ground we have already 11

gone over.  12

THE COURT:  I don't recall that it was 13

testified to.  I'll allow it.  14

Just so we're clear, I mean, we have 15

had extensive discussions about proper 16

impeachment, what is not proper impeachment.  That 17

applies with regard to the book, as we have 18

discussed, or the notes, but it doesn't apply to 19

other questions relating to other topics.  That 20

we'll have to address separately.  21

MS. WHELAN:  Yes, Your Honor.  22

THE COURT:  So I'm going to overrule the 23

objection.  Proceed.  24

BY MR. McALLISTER:25

Case 2:10-cr-00148-BLW   Document 255   Filed 06/24/11   Page 17 of 78

SER_164

Case: 12-30005     05/06/2013          ID: 8616378     DktEntry: 41-2     Page: 7 of 198(167 of 358)



United States Courts, District of Idaho

1423

Mr. Fairfax, you have been making 1 Q.

explosive devices since you were a teenager; 2

correct? 3

No, sir.  Just fireworks.  4 A.

Okay.  And the fireworks that you say 5 Q.

you made were designed very similar to what you 6

placed on Cyndi Steele's car; correct? 7

In format only, yes.  8 A.
Okay.  The difference was, with 9 Q.

Mrs. Steele's car, you used a steel pipe; correct? 10

Yes, sir.  11 A.
And it's what you referred to in your 12 Q.

book as a "north Idaho firecracker"; correct? 13

I don't know if I referred to that in 14 A.
my book or not, sir.  15

Okay.  In your book, you proclaim your 16 Q.

innocence; correct? 17

Yes, sir.  18 A.

In your book, you say, quote -- 19 Q.
MS. WHELAN:  Your Honor, we had -- 20

THE COURT:  Counsel, we need to know what -- 21

I'm going to sustain the objection.  22

MS. WHELAN:  Thank you.  23

BY MR. McALLISTER:24

Do you recall in your book, at page 25 Q.

1424

193, writing that your -- that this was a "waste 1

of an innocent life," referring to yourself?  2

You'll have to show me that page.  3 A.
All right.  4 Q.

THE COURT:  I'll note that the jury's screen 5

is off, so only the witness can see what's being 6

shown from Mr. Fairfax's notes.  7

BY MR. McALLISTER:8

Mr. Fairfax, I'd direct your attention 9 Q.

to the highlighted paragraph that begins where I'm 10

pointing.  Could you read that to yourself, 11

please.  12

(Witness complied.)  13 A.

Yes, I read it. 14

Does that refresh your recollection 15 Q.

about what you wrote about yourself? 16

Yes, sir.  17 A.
And you wrote that you being jailed was 18 Q.

such a "waste of innocent life"; correct?  19

Yes, sir.  20 A.

And you say that it's a waste of your 21 Q.

innocent life because you "used a dummy device," 22

"No ignition source, but everything else was 23

legit.  What's the dif?"  Correct, sir?  24

Yes, sir.  25 A.

1425

Your book was designed to be your 1 Q.
version of the truth, was it not, sir?  2

No, sir. 3 A.
Okay.  Did you -- do you recall making 4 Q.

the statement, "When I'm done, my book will tell 5

it all."  6

Yes, sir. 7 A.
And you made that statement at page 8 Q.

223, did you not, of your book? 9

If you want to pull up the page, I can 10 A.

tell you. 11

I believe it's at the bottom of the 12 Q.

page, and the page number is 223; correct, sir? 13

THE COURT:  You need to slide it up so the 14

witness can see what you're referring to.  You 15

said it was the bottom of the page, I believe.  16

THE WITNESS:  That's what it looks like it 17

says.  Part of it's cut off.  18

BY MR. McALLISTER:19

Do you recall you wrote, "When I'm 20 Q.
done, my book will tell it all"?  21

Yes, I think so.  22 A.
THE COURT:  Counsel, that's consistent with 23

the witness's testimony, not inconsistent.  So I 24

don't think that's proper impeachment.  25

1426

MR. McALLISTER:  Well, I thought he said he 1

didn't recall and he wanted to see the page. 2

THE COURT:  But then you can show it to him, 3

see if it refreshes his recollection, but I don't 4

think he said he didn't recall.  I think he 5

confirmed that is what he recalls writing.  So I'm 6

going to, again -- proceed.  7

BY MR. McALLISTER:8

Isn't it true, Mr. Fairfax, that not 9 Q.
only did you write this book about yourself, you 10

wanted it to be made into an action movie? 11

Yes, sir.  12 A.

And in this movie, you would be the 13 Q.

star; correct?  14

Not necessarily, sir.  15 A.
You were the one who engaged, to use 16 Q.

your words, "in an act of defiance"?  17

Yes, sir.  18 A.
But you wouldn't be the star, in your 19 Q.

mind?  20

No, sir. 21 A.

MR. McALLISTER:  That's all I have, 22

Your Honor.  23

THE COURT:  Cross-examination.  24

CROSS-EXAMINATION25
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BY MS. WHELAN:  1

Mr. Fairfax, are these notes that you 2 Q.

took while you were in jail? 3

Yes.  4 A.

This is not the actual book, is it? 5 Q.

No.  6 A.
You intended to write a book at some 7 Q.

point? 8

Yes.  9 A.

In these notes, you discuss things like 10 Q.

your cellmates? 11

Yes, I do.  12 A.

Jail food?  13 Q.

Yes.  14 A.
Missing your family?  15 Q.

Yes.  16 A.

So this isn't your book, is it?  17 Q.
No, ma'am.  18 A.

Counsel asked you a question -- I just 19 Q.
have a couple for you, actually.  But when you 20

write a book, you intend for it to be fictional?  21

Yes, I do.  22 A.
And you wrote about yourself and your 23 Q.

situation while you were in jail to work out your 24

frustrations, didn't you? 25

1428

Yes, I did.  1 A.

And that's why counsel said a lot of 2 Q.

this is about you, but this is about your 3

experience in jail; right? 4

That's what it is, yes.  5 A.

And from your point of view, but for 6 Q.
you telling law enforcement about the defendant's 7

request that you kill his wife, they wouldn't 8

know?  9

Can you say that again, please?  10 A.

From your perspective -- 11 Q.
MR. McALLISTER:  I'm going to object to the 12

form of it at this point in time, Your Honor. 13

THE COURT:  Well, I think counsel is 14

rephrasing the question.  Let's give her a chance 15

to rephrase, and then you can interpose your 16

objection.  17

Go ahead, Ms. Whelan.  18

BY MS. WHELAN:19

Counsel talked about you being the 20 Q.

victim and that you were -- said some things in 21

here.  But, from your point of view, if you hadn't 22

told law enforcement about the plot, nobody would 23

have known that Edgar Steele asked you to kill his 24

wife, would they?  25

1429

No, they would not. 1 A.
Nobody would have been able to hear the 2 Q.

recordings from the recorder the FBI gave you?  3

That's correct.  4 A.

MS. WHELAN:  Nothing else, Your Honor.  5

THE COURT:  Redirect.6

REDIRECT EXAMINATION 7

BY MR. McALLISTER:8

Mr. Fairfax, when you, with your 9 Q.
lawyer, went into the meeting with FBI Agent 10

Sotka, you left out the most important fact, did 11

you not?  12

MS. WHELAN:  Objection.  Foundation.  Form 13

of the question.  No time frame.  14

MR. McALLISTER:  I established a time frame.  15

THE COURT:  You did.  I'm going to overrule 16

the objection.  17

THE WITNESS:  Can you repeat it, the 18

question, please?  19

BY MR. McALLISTER:20

Yes, sir.  When you went in with your 21 Q.

lawyer to seek immunity and had a meeting with FBI 22

Agent Sotka, you left out the most important fact 23

of your story, did you not?  24

No, sir.  25 A.

1430

You didn't tell them that, in fact, you 1 Q.
had put an explosive device on Cyndi Steele's car; 2

isn't that true, sir?  3

Yes, that is true, sir.  4 A.

And you discuss that in your book, do 5 Q.
you not?  6

You would have to show me a reference, 7 A.
please.  8

I'd direct your attention to page 253, 9 Q.
and I'm pointing to the highlighted section.  Are 10

you able to read that?  11

MS. WHELAN:  Judge, based upon what appears 12

to be highlighted, it's outside what the court has 13

allowed.  14

THE COURT:  Well, I don't know.  It doesn't 15

appear to be impeaching in any way, but I don't 16

know where counsel is going with it.  17

So you've reviewed it.  18

Let's put another question before the 19

witness, Mr. McAllister.  20

BY MR. McALLISTER:21

Mr. Fairfax, did you not say that your 22 Q.
method was unorthodox --23

Yes, sir. 24 A.
-- in your book?  25 Q.
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And it was unorthodox because of the 1

fact that you wanted to hide your work in building 2

this explosive device and putting it on Cyndi 3

Steele's car?  4

No, sir. 5 A.
At no time in your book do you recount 6 Q.

how you were taking a big risk in not telling them 7

about the device?  8

You will have to show me a reference, 9 A.
sir.  10

Mr. Fairfax, Ms. Whelan asked you about 11 Q.
the book.  And I believe your response was that it 12

really wasn't a book; it was just your notes.  13

MS. WHELAN:  Objection, Your Honor.  That 14

mischaracterizes the testimony.  15

MR. McALLISTER:  I could rephrase it. 16

THE COURT:  Counsel, I thought that was the 17

testimony.  18

But if you disagree with -- that you 19

don't think that is what you testified to, you can 20

so indicate.  21

THE WITNESS:  What's that?  I'm sorry.  Can 22

you ask that question again?  23

BY MR. McALLISTER:24

Yes.  As you testified here today in 25 Q.

1432
response to Ms. Whelan's questions, you denied 1

that this is a book; correct? 2

Correct. 3 A.
Then why, at page 229, did you make the 4 Q.

statement, "So I have decided to call this book 5

fiction so as to eliminate any problems"? 6

Because when I write the book, it is 7 A.
going to be fiction.  8

But this wasn't fiction, what you 9 Q.
wrote, was it, Mr. Fairfax?  10

No, sir.  11 A.
MR. McALLISTER:  That's all I have, Your 12

Honor.  13

THE COURT:  Anything else?  14

MS. WHELAN:  No, Your Honor.  15

THE COURT:  Mr. Fairfax, you may step down.  16

MS. WHELAN:  May the witness be excused, 17

Your Honor?  18

THE COURT:  I assume so.  Any objection to 19

having the witness excused now?  20

MR. McALLISTER:  Your Honor, yes, until the 21

government -- 22

THE COURT:  All right.  Because of the 23

potential for surrebuttal, let's have him remain 24

available.  25

1433
Call your next witness, Mr. Amendola. 1

MR. AMENDOLA:  Daryl Hollingsworth, 2

Your Honor.  3

THE COURT:  Who?  4

MR. AMENDOLA:  Daryl Hollingsworth.  5

Your Honor, while we're waiting, could 6

I get a document marked?  7

THE COURT:  Yes.  Ms. Gearhart, would 8

you -- 9

MR. AMENDOLA:  Thank you.  10

THE COURT:  Mr. Hollingsworth, I'm not sure 11

if we released you previously.  I'm going to have 12

you resworn, as well.  Go ahead and step to the 13

witness stand, and then Ms. Gearhart will place 14

you under oath.  15

DARYL HOLLINGSWORTH,16

having been first duly sworn to tell the whole 17

truth, testified as follows: 18

MS. WHELAN:  Your Honor, prior to the 19

commencement, I would ask to approach at sidebar.  20

THE COURT:  Yes.  21

(Sidebar commences as follows:) 22

MS. WHELAN:  Judge, it appears they're going 23

to seek to use this.  We have not seen it before.  24

It contains language that the court did not allow 25

1434
with the other witness.  It's not been previously 1

provided.  And we would ask the court to deny it.  2

THE COURT:  Well, Counsel, the whole thing 3

about the FBI, "lies and deceit from the FBI," I'm 4

not allowing it.  It's -- I just don't see 5

that -- now, again, what is the purpose?  6

Step to the microphone so that -- 7

MR. AMENDOLA:  Your Honor -- 8

THE COURT:  Let me rephrase my concern -- 9

actually, rephrase the question.  Why is it 10

relevant that -- and I assume this was handwritten 11

notes made by Mr. Fairfax or at least something 12

like that?  13

MR. AMENDOLA:  No.  14

THE COURT:  All right.  It was then made by 15

Mr. Hollingsworth under the direction of 16

Mr. Fairfax?  17

MR. AMENDOLA:  Yes.  18

THE COURT:  His animus towards the FBI, as 19

I've said earlier, is simply not relevant.  To me, 20

it does absolutely nothing to show any bias 21

against Mr. Steele if he feels like the FBI did 22

not treat him fairly.  And simply attacking the 23

government in some broad way to indicate an 24

individual does not like the FBI or thinks that 25
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they're capable of lies and deceit, it's just not 1

relevant, and it's not proper impeachment, and it 2

has all kinds of Rule 403 potential.  3

So, now, explain to me why this is 4

relevant to something.  5

MR. AMENDOLA:  Your Honor, to the extent 6

that it is a collateral attack on the government, 7

I guess I can't do anything about that, but the 8

fact is that Mr. Fairfax said that the name of the 9

book is "An Act of Defiance."  And this was drawn 10

by Mr. Hollingsworth at Mr. Fairfax's direction.  11

And this is the name of the book that he told him.  12

MR. McALLISTER:  And, Judge, he wanted Edgar 13

Steele's truck put on the book.  And what could be 14

more -- 15

THE COURT:  Okay.  Now, I don't allow 16

tag-team arguing.  I'm sorry.  I once in a while 17

allow a brief ad lib.  But, again, one attorney on 18

each argument.  19

I didn't say -- I mean, you can 20

certainly have him testify to that.  I don't 21

disagree that his -- the fact that he wanted to 22

put Edgar Steele's pickup or something on the 23

front of a book, that's fine, you can have at it.  24

But this reference to the FBI is not coming in.  25

1436

And, therefore, the exhibit itself can't come in 1

unless somehow you can agree upon a redaction.  2

And I don't know what the purpose is there. 3

MR. AMENDOLA:  Are you telling me I can't 4

ask him if he was told the name of the book and to 5

identify the name of the book?  6

THE COURT:  Not -- you already have -- you 7

already have in evidence Mr. Fairfax's statement 8

about "built on lies and deceit."  And that's 9

fine.  You have that.  The "from the FBI," that's 10

what I'm not allowing.  11

And then it becomes cumulative.  If you 12

want to lead him and ask him whether or not the 13

title included the phrase "Built on lies and 14

deceit," you can do it, but no reference to the 15

FBI.  Okay?  16

MR. AMENDOLA:  I got it. 17

THE COURT:  The exhibit itself is not coming 18

in.  19

MR. AMENDOLA:  Gotcha.  Yes, Your Honor.  20

(Sidebar concluded.) 21

THE COURT:  Proceed.  Where were we, 22

actually?  I think the witness has been sworn.  23

Ms. Gearhart, we got that far?  24

THE CLERK:  Yes, Your Honor. 25

1437

THE COURT:  All right.  You may inquire of 1

the witness.  2

DIRECT EXAMINATION 3

BY MR. AMENDOLA:4

Good morning, Mr. Hollingsworth.  5 Q.

Good morning.  6 A.

Mr. Hollingsworth, I have a few 7 Q.

questions for you that relate to your stay in the 8

Bonner County Jail when you were in the same cell 9

area with Larry Fairfax.  Okay?  Do you remember 10

that period of time?  11

Yes, I do.  12 A.

And you recall testifying last week in 13 Q.

this court about some of the things that occurred 14

while you were in that same cell with Larry 15

Fairfax -- or same cell area?  16

Pretty much, yeah.  17 A.

Okay.  You were aware that Mr. Fairfax 18 Q.

was talking about writing a book? 19

Yes.  20 A.

Did you know that he had actually 21 Q.

started writing it?  22

Yes.  23 A.

Okay.  24 Q.

He told me. 25 A.

1438

Did you know how far along he was with 1 Q.

the book?  2

Not really how far he was into it.  3 A.

Just that he was writing it.  4

Okay.  When he found out that you 5 Q.

were -- had artistic talents, he asked you to help 6

design a cover of the book? 7

Yes. 8 A.

Could you please describe what the 9 Q.

cover -- as you understood it, what the cover of 10

the book would look like? 11

THE COURT:  Counsel, I indicated at sidebar 12

you may want to lead the witness.  The 13

open-ended -- normally I wouldn't allow a leading 14

question here, but I think here I'm going to 15

require it to avoid the issue we discussed at 16

sidebar.  17

MR. AMENDOLA:  Fair enough, Your Honor.  18

BY MR. AMENDOLA:19

Mr. Hollingsworth, did you draw a road 20 Q.

as a part of the cover of the book?  21

Yes.  22 A.

And at Mr. Fairfax's direction, did you 23 Q.

write a part of a title on the book?  24

He made up the title.  I just wrote it 25 A.
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on the book.  1

Okay.  Was the title "Built On Lies and 2 Q.

Deceits"?  3

No.  4 A.

What was the title?  5 Q.

The title was "An Act of Defiance."  6 A.

Was not a part of the cover of the book 7 Q.

to include the words "Built On Lies and Deceits"?  8

Yes.  9 A.

And did a part of the cover of the book 10 Q.

include a picture of Edgar Steele's truck?  11

Not Edgar Steele's truck.  It had a 12 A.

picture of Larry Fairfax's logging truck running 13

over an Aryan Nation guy. 14

Running over who?  15 Q.

An Aryan Nation member.  16 A.

And was it your understanding that was 17 Q.

because it showed Larry Fairfax to be a hero?  18

MS. WHELAN:  Your Honor -- well -- 19

THE WITNESS:  I don't know -- 20

THE COURT:  Is there an objection?  21

MS. WHELAN:  Yes.  It's speculative and -- 22

THE COURT:  Sustained.  23

BY MR. AMENDOLA:24

Do you know why Larry Fairfax wanted 25 Q.

1440

you to show his logging truck running over the 1

Aryan Nations? 2

THE COURT:  Okay.  Just yes or no.  Do you 3

know?  4

THE WITNESS:  No.  5

BY MR. AMENDOLA:6

That's just something he told you to 7 Q.

do, and you did it?  8

Yeah.  9 A.

Okay.  Were there any other objects 10 Q.

that he asked you to put on the cover of the book?  11

Yes.  He asked me to -- you know how 12 A.

you see, like, mile markers on the side of the 13

highway that say, like, 30 miles to Boise or 14

whatever?  15

This one, the mile marker said "40" for 16

"murder" and "30" for "conspiracy," you know, 17

so-and-so on the mile marker sign.  And then at 18

the end of the road, it said -- had another sign 19

that said "To Edgar's Graybar Hotel," which stood 20

for a jail, and I drew that.  21

And do you know why he asked you to put 22 Q.

those objects on the cover?  23

Nope.  24 A.

Any other objects that you recall that 25 Q.

1441

you drew on the proposed cover of his book?  1

Yeah.  And a picture of an FBI guy 2 A.

stabbing Larry in the back. 3

MS. WHELAN:  Your Honor, I object and move 4

to strike.  5

THE COURT:  Sustained.  I'll instruct the 6

jury to disregard the last response.  7

BY MR. AMENDOLA:8

Did Mr. Fairfax tell you whether he was 9 Q.

being paid to set up Edgar Steele? 10

No. 11 A.

But he did tell you that he was asked 12 Q.

to set up Edgar Steele by the FBI, did he not? 13

MS. WHELAN:  Objection.  Leading.  14

THE COURT:  I'm going to sustain the 15

objection.  16

MR. AMENDOLA:  I have no further questions, 17

Your Honor.  18

THE COURT:  All right.  Cross-examination.  19

CROSS-EXAMINATION20

BY MS. WHELAN:  21

Mr. Hollingsworth, you still have the 22 Q.

three prior felony convictions, don't you?  23

MR. AMENDOLA:  Objection.  Beyond the scope.  24

THE COURT:  Overruled.  It's impeachment.25

1442

You may answer.  1

THE WITNESS:  Yeah. 2

BY MS. WHELAN:3

One for aggravated assault? 4 Q.

Yep.  5 A.

One for forgery? 6 Q.

Yep.  7 A.

And one for malicious mischief? 8 Q.

Yep.9 A.

MS. WHELAN:  Sir -- the jury projection is 10

off; right, Judge?  11

THE COURT:  Yes.  12

BY MS. WHELAN:13

Can you look at the screen in front of 14 Q.

you.  Do you see that?  15

Yeah.  16 A.

Is this something you provided to 17 Q.

defense counsel?  18

No.  19 A.

It's not? 20 Q.

Actually, it might be part of it.  I 21 A.

didn't get a chance to do a full picture because I 22

only had so much time.  But that was kind of an 23

idea of what the book cover was going to be like.  24

And nowhere on here -- 25 Q.
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Nothing that I drew for Larry is on 1 A.

that. 2

This is just something you made for 3 Q.

defense counsel? 4

Yes. 5 A.

Because they asked you to? 6 Q.

Yeah, to give an idea of what I drew. 7 A.

And nowhere on this picture do you show 8 Q.

a Graybar Motel or anything like that, do you?  9

Not in that one.  10 A.

MS. WHELAN:  Nothing else, Your Honor.  11

THE COURT:  Recross?  12

MR. AMENDOLA:  No, Your Honor.  13

THE COURT:  I mean, redirect.  14

All right.  You may step down.  15

Call your next witness.  16

MR. McALLISTER:  Your Honor, this would be a 17

good break.  I know it's a little early. 18

THE COURT:  Ladies and gentleman, as we're 19

getting closer to the end of the case -- of 20

course, I'd better not say anything for sure, but 21

I think there is at least some chance we'll have 22

the evidence all submitted today.  It becomes 23

necessary to take various breaks for reasons that 24

we need to discuss things with counsel and to give 25

1444

counsel a chance to confer among themselves.  So 1

today will be kind of broken up in bits and 2

pieces, so don't take anything from that.  3

I do want to again admonish you, 4

however, not to discuss the case among yourselves 5

or with anyone else and not to form or express any 6

opinion about the case until it is submitted to 7

you.  And, as always, continue to follow the 8

court's extended admonition concerning juror 9

contact -- excuse me -- juror conduct.  10

We'll be in recess until -- well, for 11

about 15 minutes.  12

(Recess.) 13

(Jury present.)14

THE COURT:  For the record, I'll note that 15

the jurors are present.  16

Mr. McAllister?  17

MR. McALLISTER:  The defense rests, 18

Your Honor.  19

DEFENSE RESTS20

THE COURT:  Ms. Whelan, are you ready with 21

any rebuttal?  22

MS. WHELAN:  Your Honor, we have no other -- 23

we have no -- 24

THE COURT:  No rebuttal evidence?  25

1445

MS. WHELAN:  Yes.  1

THE COURT:  All right.  Ladies and 2

gentleman, the evidence now has been presented to 3

you.  I need to confer with counsel and see how 4

quickly we can put together instructions.  And we 5

may still try to argue and instruct today.  I 6

think we probably will, but I'm going to confer 7

with counsel.  8

So probably within a half an hour, 9

maybe 15 minutes, we'll be in to visit with you 10

and advise you as to our schedule.  If there are a 11

lot of issues we still have to address, it's 12

possible we'll have you come back tomorrow 13

morning.  14

But I think, more likely, it might 15

be -- well, maybe I won't say at this point until 16

I have a chance to confer with counsel.  17

You are still subject to the same 18

admonition of the court not to discuss the case 19

among yourselves or with anyone else and not to 20

form or express any opinions about the case until 21

it is submitted to you.  22

And, again, even though you've heard 23

all the evidence, you have not had the benefit of 24

my instructions as to the law, nor have you heard 25

1446

the closing arguments of counsel.  1

Until the case is fully submitted to 2

you and you're advised that you can begin your 3

deliberations, you must continue to follow the 4

court's admonition about not discussing the case 5

among yourselves or with anyone else and not 6

forming or expressing any opinions about the case 7

until it has fully been submitted to you.  8

So we'll be in recess until further 9

call.  10

(Jury absent.)11

JURY INSTRUCTION CONFERENCE12

THE COURT:  For the record, this is the time 13

for the instruction conference -- formal 14

instruction conference.  15

I will note that the court provided 16

counsel with a set of proposed instructions 17

yesterday for their review and comment.  We met 18

informally here roughly an hour ago, maybe hour 19

and a half ago, to go over instructions.  I heard 20

objections, made some changes at the request of 21

counsel, those that I agreed with.  22

And this is -- Counsel, I would note 23

this is your opportunity to state your objections 24

for the record.  Any objections that were stated 25
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in commission of murder for hire in violation of 1

18 U.S. Code Section 1958, between on or about 2

December 2009 and June 11th, 2010, the defendant 3

is" -- and the jury's choices are either guilty or 4

not guilty.  5

"Question 2:  As to Count 2 of the 6

indictment charging the defendant, Edgar J. 7

Steele, with aiding and abetting use of explosive 8

material to commit a federal felony, in violation 9

of 18 U.S. Code Section 844(h), between on or 10

about May 27th, 2010, and May 31st, 2010, the 11

defendant is guilty or not guilty?  12

"Question 3:  As to Count 3 of the 13

indictment charging the defendant, Edgar J. 14

Steele, with aiding and abetting possession of a 15

destructive device in relation to a crime of 16

violence, in violation of 18 U.S. Code Section 17

924(c)(1)(B)(ii), between on or about May 27th, 18

2010, and May 31st, 2010, the defendant is guilty 19

or not guilty?  20

"Question 4:  As to Count 4 of the 21

indictment charging the defendant, Edgar J. 22

Steele, with tampering with a victim, in violation 23

of 18 U.S. Code Section 1512(b)(3), between on or 24

about June 11th, 2010, and June 16th, 2010, the 25

1468

defendant is guilty or not guilty?"  1

And then there is a date line and a 2

signature line for the foreperson.  3

You will take this verdict form with 4

you to the jury room.  And when you have reached a 5

unanimous agreement as to your verdict, you will 6

have your foreperson fill in, date, and sign the 7

verdict form which sets forth the verdict upon 8

which you agreed.  You will then return with your 9

verdict to the courtroom.  10

We will now hear the closing arguments 11

of counsel, after which I will give you a few 12

brief closing instructions.  13

Mr. Haws, are you ready to make your 14

closing argument to the jury?  15

MR. HAWS:  Thank you, Your Honor. 16

THE COURT:  I would indicate, ladies and 17

gentleman, that I permit counsel to get into the 18

well area in front of you as long as they don't 19

invade your space.  20

But I think, Mr. Haws, you're wired up 21

with a lavaliere mic.  22

CLOSING ARGUMENT BY THE GOVERNMENT23

MR. HAWS:  Thank you, Your Honor.  24

Members of the jury, at the opening of 25

1469

this trial, I told you this is a very simple case.  1

This is the case of a man who wanted to murder his 2

wife.  He hired somebody else to do it.  3

Fortunately, it failed.  4

Now that you've heard all of the 5

evidence, you know the facts.  Edgar Steele, the 6

defendant, hired Larry Fairfax to build a bomb to 7

kill his wife, Cyndi.  Fortunately, it didn't 8

succeed.  When it didn't succeed the first time, 9

then there was a backup plan.  10

But Larry Fairfax -- before the backup 11

plan could be put into effect, Larry Fairfax had 12

second thoughts.  Because Larry Fairfax had second 13

thoughts, he went to law enforcement, and he 14

reported that the -- Edgar Steele was insisting 15

that he go to Oregon to carry out this act.  16

Unfortunately, in one last effort to 17

give Mr. Steele a chance to change his mind, in a 18

conversation recorded on June the 10th, Thursday 19

night, before the murder was to be committed on 20

Friday, the 11th -- in a conversation that was 21

recorded, Mr. Steele had an opportunity to change 22

his mind.  23

And if you go to that tape, you will 24

see his words.  "There ain't no second thoughts, 25

1470

pal."  1

"There ain't no second thoughts."  2

That's where this case stood just prior to his 3

arrest.  "There ain't no second thoughts, pal." 4

Well, now that you have all the 5

evidence and you've heard many, many witnesses, 6

you're probably saying to yourself:  "There is so 7

much.  We've heard so much.  We've seen so much.  8

Where do we begin?"  9

It's a natural question.  If I could 10

make, respectfully, one suggestion to you, it 11

would be that you go to the judge's instructions.  12

That's your guidance.  13

And, in particular, I would recommend 14

that you go to Instruction No. 10, because that 15

tells you specifically what you must find with 16

regard to the first charge.  17

I recommend that you go to Instruction 18

No. 11, which are the elements that must be proven 19

for the second charge.  20

I recommend that you go to Instruction 21

No. 13, because those are the elements for the 22

Count 3.  23

And I recommend that you go to 24

Instruction No. 16, because that's where the judge 25
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sets out the elements that you must find with 1

regard to the fourth count.  2

So start with those.  Let me help you 3

out.  4

The first count against Edgar Steele is 5

contained in Instruction No. 10.  "Use of 6

interstate commerce facilities," what does that 7

mean?  It means use of the highways.  Somebody got 8

on the highway and traveled across state lines 9

from Idaho to Oregon.  10

"Use of interstate commerce facilities 11

in the commission of murder for hire."  And then 12

there are two parts to it.  There are two parts to 13

it.  And it charges a date.  There is some 14

evidence going back even into the latter part of 15

2009 that there was talk between Mr. Fairfax and 16

Mr. Steele about this crime.  But, certainly, by 17

June the 11th; that's when this crime was intended 18

to be committed by the defendant.  19

And the second element that you must 20

find is that murder for hire was in exchange for a 21

promise to pay.  22

Now let's talk about the facts about 23

this element.  Do you remember when I made my 24

opening statement, I said to you, "There are two 25

1472
important dates here to circle"?  One was May 27 1

and 28.  Why?  Because that's when the first 2

attempt was to kill Cyndi Steele.  And I said the 3

second date was June the 11th, because that was 4

the target date for the follow-up plan.  5

So let's go back to those -- those 6

dates and those events, and let's talk about the 7

evidence.  8

You know, it's interesting in this 9

case, we have talked about people who are 10

characters in this case.  It almost feels like as 11

though Cyndi Steele's little black 2004 Mitsubishi 12

Endeavor that you have heard so much, it's almost 13

like it has its own personality and is a character 14

in this case.  15

Because on May the 27th -- on May the 16

27th, the defendant, Edgar Steele, pursuant to a 17

plan with Larry Fairfax, took Cyndi with him and 18

went away from Sagle to run some errands.  Why?  19

Larry Fairfax told you.  So that Larry Fairfax 20

would have access to their garage and their cars 21

to put pipe bombs on the cars.  22

And so Mr. Fairfax placed a pipe bomb 23

on Cyndi Steele's Mitsubishi on May the 27th.  24

Now, Mr. Steele knew exactly what was 25

1473
going to happen on the 28th.  Cyndi Steele was 1

going to get up.  Her plans were to drive to 2

Oregon to be with her mother in Oregon City; and 3

when she did, she would be carrying that pipe bomb 4

along with her on the bottom of that Mitsubishi 5

Endeavor.  6

The evidence is corroborated.  The 7

evidence is corroborated.  Mr. Fairfax has 8

testified about that.  Nobody else has 9

contradicted him.  And so we rely upon the 10

evidence of Mr. Fairfax, but his testimony is 11

corroborated.  12

His Honor has rightfully instructed you 13

that you should look at Mr. Fairfax's testimony 14

with some skepticism.  He was an accomplice to 15

Mr. Steele.  And, as an accomplice, you should 16

look at his testimony with some skepticism and see 17

whether it sounds real, whether it is real, 18

whether it corresponds with the facts, whether 19

there is corroboration for it.  20

Mr. Fairfax took the stand.  He told 21

you exactly how that happened.  Mr. Steele gave 22

him authorization to get into the house -- into 23

garage and place that pipe bomb underneath Cyndi 24

Steele's car.  25

1474
Do you remember the testimony of the 1

bomb experts?  As they testified about Exhibit No. 2

80, the device that was placed under Cyndi 3

Steele's car, they told you that this was a large 4

pipe bomb.  They have seen a lot of pipe bombs.  5

This was a large one.  6

Do you remember Mike Kittilstved, who 7

was in charge of the bomb squad?  Do you remember 8

what he said?  He said this was the largest pipe 9

bomb he had seen.  10

The intent with this pipe bomb was to 11

commit murder.  It was to -- a very destructive 12

act.  This wasn't an Idaho firecracker.  This 13

wasn't a joke.  This was intended to do great 14

damage to Cyndi Steele's car and kill her in the 15

process.  16

Do you remember the other evidence?  17

This end cap was blown off during the process of 18

rendering it safe, but this was a fully loaded 19

device.  The testimony was that perhaps it was 20

three-quarters full.  Nobody knew exactly.  You 21

would have to have taken it apart.  There is a lot 22

of danger in that.  23

The testimony from Mr. Fairfax was that 24

it was about three-quarters full.  And the 25
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testimony from the bomb squad as they -- as they 1

used the robot to blow the end off and scattered 2

powder -- some of that explosive powder around was 3

that it was quite full and left a lot of powder in 4

a pile on the ground.  That explosive powder says 5

"intent to kill."  6

Do you remember what the testimony was 7

with regard to removing the pipe bomb from the 8

car?  Do you remember what it took?  The lube 9

technician had tied the two pieces of fuse to the 10

emergency brake cable.  11

And the robot -- after Mark Fox risked 12

his life to get under it and undo the wire and set 13

it on the ground, the robot got into a tug of war 14

with the car and the pipe bomb.  This pipe bomb 15

lifted off the ground trying to break the fuse.  16

And the fuse broke.  17

Here are the two little pieces of fuse 18

that were attached in the end cap, and the end cap 19

had been wrapped with tape to hold the fuse in 20

place.  21

I submit to you that every wrap of that 22

tape was an intentional act that said "intent to 23

kill."  24

Do you remember what the bomb expert 25

1476
said?  This device had redundancy.  Redundancy 1

means it had a backup plan.  They intended it to 2

go off because they had a fuse attached to the 3

tailpipe, right behind the muffler.  They had 4

another fuse attached in front.  5

Two fuses.  Why?  To make sure it 6

works.  What does "make sure it works" mean?  What 7

does "redundancy" mean?  It means intent to kill.  8

Do you remember Officer -- Corporal Fox 9

climbed under the car?  Leaning under the car, he 10

undid the wires that held the pipe bomb on.  Look 11

at those wires.  Some of the wires were helping to 12

hold the pipe bomb in place along with that large 13

magnet.  Redundancy again, to make sure it doesn't 14

fall off.  And some of these wires were used to 15

hold the fuses in place where they would get hot.  16

I submit to you that every twist of 17

this wire was a knowing act.  The person who put 18

it on there and intended it to be put on there 19

knew what they were doing.  And that was an 20

intentional act to say, "We intend to kill."  21

But think of the corroboration for 22

Larry Fairfax.  Larry Fairfax told you what 23

happened here.  Now, the pipe bomb wasn't 24

discovered until it went to the Jiffy Lube.  And 25

1477
the first time Larry Fairfax went to law 1

enforcement, he omitted that.  He doesn't get a 2

pass.  He omitted that.  3

But I'll submit to you that when it was 4

clear that he was responsible for that pipe bomb, 5

do you remember what he did?  He volunteered that 6

he had built another one.  He had built this one 7

right here.  He had volunteered it, and he went to 8

his house, and he got the pieces.  9

And what's the corroboration that he is 10

telling the truth?  On that, you have black powder 11

found in both of these devices, identical black 12

powder.  Not "black powder"; that's a misnomer.  13

It's explosive powder.  It's double-base powder.  14

It's black in color, and sometimes we get in the 15

habit of saying "black powder."  But you remember 16

the testimony?  It was explosive powder, the same 17

powder used in both.  18

Now, Mr. Fairfax has testified about 19

these devices and about the intent.  It doesn't 20

really matter what Mr. Fairfax thought about those 21

bombs and whether they were going to explode or 22

not.  They were intended to kill.  23

Today Mr. Fairfax kind of says, "Well, 24

I didn't think it would go off."  25

1478
Well, the bomb experts, you remember, 1

have examined the fuses that were attached.  Do 2

you remember the discoloration on the fuses?  The 3

discoloration on the two fuses that extended from 4

the pipe bomb on Cyndi's car to the tailpipe, they 5

simply didn't get quite hot enough to actually 6

ignite, but there is the discoloration.  They were 7

on the way.  8

All of this corroborates the fact that 9

Edgar Steele had an intent to kill.  Mr. Fairfax 10

has testified about that.  11

Now, you may ask yourself -- because 12

I'm sure you're going to hear in a moment 13

Mr. Steele's fingerprints are not on these pipe 14

bombs.  His physical fingerprints are not on 15

there, but his legal fingerprints are, because his 16

own words talk about pipe bombs.  17

I'm going to ask Ms. Rocca to play clip 18

No. 1.  This is a part of Mr. Fairfax's and 19

Mr. Steele's conversation on the 9th.  So, 20

Wednesday, the 9th.  Listen carefully for the word 21

"pipe bomb" out of this man's mouth.  22

(Audio clip published.)23

MR. HAWS:  Now do you understand why I say 24

that Mr. Steele's legal fingerprints are all over 25
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this?  He was the instigator behind it.  1

Why would he even bring up the word 2

"car bomb" in his conversation with Larry Fairfax 3

on the 9th of June?  They had already concluded 4

the pipe bomb was gone; it had fallen off.  5

Because it was the first failed attempt.  6

You will see other references when you 7

listen to those tapes, those recordings, where 8

Mr. Steele makes reference to the prior failures 9

to kill Cyndi Steele, and the prior failures are 10

the pipe bombs.  11

Where is the other -- where is the 12

other corroboration?  Corroboration; in other 13

words, independent facts that corroborate Larry 14

Fairfax.  Let me show you some corroboration.  15

When FBI Agent Sotka sent Mr. Fairfax 16

with a microphone to record a conversation with 17

Edgar Steele on the 9th of June, remember what he 18

said?  He is the only one who could program in 19

those -- the digits that would turn on that 20

microphone, and he was the only one who could turn 21

them off.  22

That microphone was running from the 23

minute Larry Fairfax left Mr. Sotka until he went 24

to meet with Mr. Steele and came back.  25

1480
Do you remember what else they did?  1

They searched him.  Why?  They want to know -- 2

standard procedure -- what this person is taking 3

into the interview.  4

He had no money on him.  A half-hour 5

later, when he returns from his talk with 6

Mr. Steele and this conversation is recorded, four 7

brand new $100 bills are found on Mr. Fairfax.  8

This is corroboration.  This says Mr. Fairfax was 9

telling you the truth.  10

The pipe bomb failed.  Let's go to the 11

next one, the second event.  Once it failed and 12

they concluded erroneously it had fallen off, they 13

concluded that it would be necessary for 14

Mr. Fairfax to go down -- not "they" -- Mr. Steele 15

concluded that it would be necessary for 16

Mr. Fairfax to go down to Oregon and do the job 17

himself.  18

Let's go back and talk about places.  19

These conversations were taking place where?  In 20

Sagle, Idaho.  Where did the black Mitsubishi go?  21

Oregon City, Oregon, down by Portland.22

Eventually, it would come back into the 23

state of Idaho with a pipe bomb on it, and it 24

would go to the Jiffy Lube.  Did it cross state 25

1481
lines?  The vehicle crossed state lines.  1

Mr. Fairfax, he was told, "Go down and 2

check on that pipe bomb."  And Mr. Steele was 3

insistent.  On May the 31st:  "Get down there.  4

What happened?  Why didn't it go off?  Besides 5

that, Cyndi is talking about having her car heater 6

looked at.  If she takes it into the shop, they 7

discover that, our plot -- we are -- we're going 8

to be suspects."  9

Mr. Fairfax made the trip down there.  10

Where is the corroboration?  May 31st, Thrifty Car 11

Rental receipt, when he went down there and 12

checked on the pipe bomb.  13

Now, you know, there has been some 14

question about whether or not this pipe bomb was 15

really on the car because -- because Jim Maher 16

looked under there and couldn't see it.  17

Well, he looked under there from 25 or 18

30 feet away, and he looked under there without a 19

good look.  He couldn't see what he was looking 20

for, and he said there was nothing hanging down.  21

Well, there wouldn't be anything 22

hanging down, because this is the photo which was 23

shot at the Jiffy Lube on June 15th.  You wouldn't 24

see that pipe bomb hanging down underneath the 25

1482
car.  It's attached to the frame of the vehicle.  1

And from a distance, from 30 feet looking under 2

it, you wouldn't see it.  3

There is the corroboration.  There is 4

corroboration for Larry Fairfax, his trip down 5

there.  The conclusion that was drawn was that the 6

pipe bomb had fallen off, and so that required the 7

second plan.  8

The second plan is a little bit 9

amorphous.  Mr. Steele is leaving it up to Larry 10

Fairfax how to do it, but the options are -- you 11

see it in the recordings -- guns ablazing, or else 12

make it look like a car wreck that's an accident.  13

Why?  To be able to recover uninsured motorist 14

coverage.  15

Let's have Mrs. Rocca play clip No. 3 16

for us.  17

(Audio clip published.)  18

MR. HAWS:  "No, no second thoughts, pal."  19

You notice the last comment on there, "Otherwise, 20

you only get our basic agreement."  That 21

corroborates.  Mr. Steele's recording corroborates 22

what Larry Fairfax told you.  The original 23

agreement was $10,000 to kill Cyndi Steele, 24

$10,000 to kill Mrs. Kunzman, and $5,000 to drive 25
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down to Oregon to do it in Oregon, far away from 1

Sagle, Idaho.  "You only get your basic agreement.  2

But if you can make it look like an uninsured 3

motorist, there may be $100,000 in play there."4

Who is the driving force behind this 5

crime?  Is it the man who sat up here with -- in 6

the orange jumpsuit?  Is it Larry Fairfax?  No.  7

The driving force behind this crime is Edgar 8

Steele.  It was his idea, and it was his direction 9

and his authorization.  10

If you go to those recordings -- let me 11

just -- let me just give you a couple of samples 12

of his insistence.  These are the words from Edgar 13

Steele on June 9th:  "Get this job done, Larry." 14

Another one:  "I want to give you a powerful 15

incentive."  16

Who is driving this train?  It's 17

Mr. Steele.  His legal fingerprints are on this 18

case.  19

Another one:  "Larry, can I count on 20

you?"  Another one:  "Make sure it happens." 21

Another one:  "How can you be sure it's going to 22

do the job?"  In other words, it didn't do it last 23

time.  How can you sure that your plan is going to 24

work this time?  25

1484
"Okay.  I'm counting on it."  "I mean, 1

Larry, I'm up against it.  It has to happen right 2

now."  You just heard those words.  3

And on June the 10th, what words do we 4

have from this man's mouth showing that he is the 5

one who is instigating this and he is driving it?  6

He says, "I am counting on you."  "You've got me a 7

little worried about this one."  8

Why worried about this one?  Because 9

the pipe bomb didn't go off, the first one didn't 10

go off.  "You've got me worried about this one."  11

Another one:  "I want to be able to 12

assume that you're delivering the freight this 13

time."  Why "this time"?  Because the last time, 14

it didn't deliver the freight; the bomb didn't go 15

off.  16

And then he says, "I would like to see 17

it happen."  18

Ladies and gentleman, look, we have 19

just talked about the evidence there.  This 20

element has been proven beyond a reasonable doubt.  21

He caused another person to travel to Oregon, 22

across state lines, to check on that pipe bomb.  23

And then -- that was on May 31st.  And on June the 24

11th, it was his intention to send Mr. Fairfax 25

1485
back to Portland to actually do the job, get it 1

done.  That's been shown.  2

What about "defendant intended the 3

murder be committed as part of a murder for hire"?  4

We have already talked about the $100,000 5

insurance policy.  We have shown you the silver.  6

Here is the money to go take the trip.  This, 7

ladies and gentleman, was a murder for hire.  8

Let's go to element No. -- Count No. 2, 9

which is found in Instruction No. 11.  And this 10

one has to do with aiding and abetting Larry 11

Fairfax in the use of an explosive to commit a 12

federal felony.  13

The evidence that pertains to this -- 14

let me write it up here -- is the pipe bomb on 15

Edgar Steele's Cadillac.  16

This is a lesser count than Count 3.  17

And why has it been charged that way?  Because we 18

don't know much about this bomb.  We got it after 19

it was disassembled.  We never saw the end cap.  20

We never saw the fuses.  21

We have the corroboration that there is 22

explosive in here.  We have Mr. Fairfax's 23

testimony that he took that explosive, dumped it 24

out on the ground and burned it, and that he put 25

1486
it on Edgar Steele's car.  But, unfortunately, we 1

don't have a lot of other information about this 2

one, and so it's been charged as a lesser crime of 3

use.  He procured Larry Fairfax to knowingly use 4

an explosive.  5

This was an explosive device.  It had 6

the powder in it, the very same powder.  It's an 7

explosive device, and it was used on Mr. Steele's 8

car.  9

Well, you might ask yourself, "Well, 10

doesn't that point to Larry Fairfax, then, as the 11

person who is behind all this?"  No, it doesn't.  12

What it points to is that Mr. Steele has thought 13

this all out.  14

This pipe bomb right here that was 15

placed on his car with his permission and 16

encouragement and direction, this was just a 17

decoy.  18

A decoy from what?  Well, when Cyndi 19

got killed and the pipe bomb explosion under her 20

car, they would come and start asking questions.  21

And if that pipe bomb was found under his car -- 22

and he is not going to drive it -- found under his 23

car, then law enforcement would say, "Ah, looks 24

like some enemies of yours have targeted you."  25
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It was a decoy.  But was it used?  Yes, 1

this pipe bomb was used in order to work the plan.  2

So if Count 1 of the indictment that we 3

have just talked about a moment ago that we just 4

checked off, if that has been satisfied beyond a 5

reasonable doubt, you just have to ask yourself 6

the question whether the defendant knowingly and 7

intentionally counseled, commanded, induced, or 8

procured.  He did all of those.  He was the 9

driving force behind this.  10

Ask yourself this question:  What 11

motive would Larry Fairfax have to kill 12

Mrs. Steele?  When he was cross-examined, not a 13

single motive came up.  Did you make note of that?  14

No motive was shown as to why he would want to 15

kill her.  In fact, he said what?  "She is a very 16

nice lady."  17

Why did he do it?  Well, I'm not going 18

to defend Larry Fairfax.  He was hurting for 19

money.  Is it despicable to exchange money -- to 20

accept money to go kill somebody?  Absolutely.  21

Is it more despicable to be the brains 22

behind it, the one paying the money and directing 23

that somebody go kill your wife?  Yes, that's more 24

despicable.  That's the count Mr. Steele is 25

1488
charged with.  So the knowing use of this device 1

for what purpose?  To advance the plot of 2

murdering Cyndi Steele.  3

So is this count -- this count is also 4

satisfied.  You find guilty on the first one that 5

we talked about a moment ago, that's automatically 6

taken care of.  7

And if the evidence satisfies you 8

beyond a reasonable doubt that the defendant 9

knowingly and intentionally counseled and procured 10

it, directed it, you check that one, too.  That's 11

the pipe bomb on Edgar Steele's car.  12

Let's go to Count No. 3, the other bomb 13

count found in Instruction No. 13 as given to you 14

by His Honor.  This is slightly different.  It's a 15

more serious charge.  And the -- and this 16

evidence, the evidence that pertains to Count 3, 17

is the pipe bomb on Cyndi Steele's car, the little 18

black Mitsubishi, the one that we have already 19

been talking about.  20

So if you find that the crime of murder 21

for hire using interstate transportation has been 22

met, you check that one.  And then you ask 23

yourself the question:  Well, what other knowledge 24

do we have about the pipe bomb on Cyndi's car?  25

1489
We already talked about this pipe bomb.  1

This is the pipe bomb it charges.  This is the one 2

that was on Cyndi's car.  This is the one that had 3

the redundancy that says "intent to kill."  4

When Larry Fairfax possessed this bomb 5

in furtherance of the plan to murder, of Edgar 6

Steele's plan to murder, and Edgar Steele made the 7

garage available for Mr. Fairfax to get underneath 8

it and attach this pipe bomb, Mr. Fairfax had 9

possession of this in furtherance of a felony 10

crime, murder for hire.  11

When he possessed this with his 12

knowledge and encouragement because he is the one 13

who was directing this plot, when that was 14

attached underneath Cyndi's car by Larry Fairfax, 15

that crime was committed.  16

When it drove across state lines and 17

then when Mr. Fairfax went across state lines to 18

find out what happened to it, that crime is -- 19

that crime is proven beyond a reasonable doubt as 20

charged.  Check that one off.  21

The fourth count in this indictment has 22

to do with the intimidation of his wife.  Right 23

after Mr. Steele was arrested, it was very urgent 24

for him to get in touch with his wife.  He 25

1490
couldn't get in touch with her, so he called his 1

son.  2

And he said to his son -- I'm not going 3

to play that recording for you, but the operative 4

words he says to his son, Rex, he says, "Rex, 5

listen.  This may be the most -- the single most 6

important call I've made in my life.  I need you 7

to call your mother.  I need you to talk to her.  8

She is going to be played the tape that supposedly 9

I'm recorded on hiring the guy or something.  She 10

has to say the following, no matter what she 11

hears -- she has to say the following when it's 12

done, no matter what she thinks, no matter what 13

she feels, no matter what she hears, she has to 14

say, 'That is not my husband's voice.'  Say it 15

back to me so I know you heard me." 16

Mr. Steele didn't even know anything 17

about these recordings from law enforcement.  He 18

knew about them because he was a participant in 19

them.  There is your corroboration.  He knew all 20

along what was happening.  And that's why he knew 21

it was urgent that he get in touch with his wife 22

to keep her from cooperating with law enforcement 23

during the investigation.  24

Those are pretty strong words.  "No 25
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matter what she thinks, no matter what she feels, 1

no matter what she hears, she has to say --"   2

that's a directive.  Somebody is ordering somebody 3

to do something.  When you order somebody to give 4

a testimony a certain way that affects you, you 5

are trying to corruptly and wrongfully persuade 6

that person.  That's against the law.  When he 7

told his son that, Mr. Steele completed the crime 8

of intimidation of a witness because Mr. -- 9

because Rex went and told his mom.10

But there is something better.  Let's 11

go to clip No. 3.  Would you -- or clip No. 2, 12

please.  Would you play that for us, Ms. Rocca.  13

The one from Cyndi Steele.  Listen to this 14

jailhouse recording.  15

(Audio clip published.)  16

MR. HAWS:  You just heard a crime committed.  17

You just heard a crime committed right there.  18

"You have to say -- no matter what you think, no 19

matter what you hear, no matter what you feel, you 20

must say --"  21

What is a rhinoceros in the road?  What 22

does that image conjure to you?  What does that 23

image conjure up in your mind when somebody says, 24

"You must stand like a rhinoceros in the road and 25

1492

say nothing more"?  It means be obstinate and get 1

in the way and say nothing more.  2

He is telling her what to say.  That 3

crime -- that crime was committed in that one 4

phone call.  5

You know what his intent was.  It's 6

clear there in his words.  You know what he said.  7

You know the -- you know who he was talking to.  8

There is no dispute about that.  You know who his 9

voice is.  That crime has been committed right 10

there.  11

Ladies and gentleman of the jury, I 12

want to comment on two other things before I 13

close.  Those are the elements.  Go through the 14

evidence, check them off.  15

But I want to comment on one other 16

thing.  In the recording of June the 9th between 17

Mr. Fairfax and Mr. Steele -- that law enforcement 18

recording that Mr. Fairfax couldn't turn on or 19

couldn't turn off that arrived back and was 20

downloaded immediately by Mr. Sotka -- that 21

recording and the one on the 10th are the keys to 22

this case.  Those recordings are the keys to this 23

case.  Because everything necessary to convict 24

this man of the crimes he has been charged with 25

1493

are contained in that recording -- those 1

recordings.  2

Mr. Sotka has testified about how that 3

device worked.  There is no evidence in this case 4

that those recordings were in any way manipulated, 5

changed, altered, affected in any way.  There is 6

no evidence to that effect.  7

Mr. Steele would like to have you think 8

that that's happened; that somehow some "Mission 9

Impossible" plot has been worked by the federal 10

government to change things around and add words 11

and so on.  12

So I ask you to listen carefully to the 13

recordings themselves.  The recordings themselves 14

tell you that they are accurate and they have not 15

been tampered with.  16

Why do I say that?  Listen to the 17

natural flow of the conversations.  One answers 18

the other.  Listen to the context.  They talk and 19

reply in context.  20

Notice how you have background noises, 21

like the train going by, the evening train.  22

Notice how it carries through his statements and 23

Mr. Fairfax's statements.  These things have not 24

been cobbled together from some kind of extraneous 25

1494

conversation.  The background noises themselves 1

tell you this.  2

This is not a studio recording.  You 3

know, people are pretty careful in studio 4

recordings to make sure that this person speaks 5

and then this person speaks.  6

Listen to the overlap.  That's how your 7

conversations take place -- mine, too; everybody's 8

conversations.  I talk.  You stall a little bit, 9

just like I just did, and you jump in and finish 10

my sentence because you think you know what I'm 11

talking about.  12

It's that interruption back and forth, 13

give and take that takes place in conversations; 14

that's what you see in those recordings.  15

Do you find it interesting that those 16

background noises are real?  They are right there.  17

They go along with the chores they're talking 18

about.  19

So they're talking about the horses.  20

You can hear the gates opening.  You can hear the 21

horses moving.  They talk about the water, and you 22

can hear the water running.  23

These are not fabricated tapes.  These 24

are law enforcement tapes that have not been in 25
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any way altered.  There is no evidence to that.  1

And that is all because a law 2

enforcement officer from the FBI assured that a 3

secure device that he, himself, couldn't alter has 4

been programmed to turn on and programmed to turn 5

off beginning when Mr. Sotka places the device on 6

Mr. Fairfax and sends him on his way and when he 7

returns.  8

Mr. Fairfax is never -- never out of 9

sight of the investigators except the time that he 10

is with Mr. Steele.  11

Imagine to yourself this man who came 12

up here as a witness having the sophistication and 13

the tools to be able to put together some kind of 14

a recording like this and then bring it back all 15

within a half an hour.  That can't happen.  That 16

can't happen.  17

These recordings are true.  You can 18

rely upon them, and this case hinges upon those 19

recordings because Mr. Steele's guilt is on those 20

recordings.  21

In the recording of June 9th -- listen 22

very carefully to it -- Mr. Steele says that if 23

the trail comes back to him because Larry Fairfax 24

messes up and gets caught -- if the trail comes 25

1496
back to him, he says, quote, "I will lie myself 1

out of it."  2

"I will lie myself out of it."  That is 3

what's happening in this case.  I submit to you 4

that the evidence in this case shows that that's 5

exactly what Edgar Steele has been doing from 6

clear back the end of May.  7

Let's talk about that.  Why do I make 8

that statement?  His actions are lies.  9

First of all, notice he gets somebody 10

else to do the job; right?  So the trail doesn't 11

come back to him.  Notice that from the very 12

beginning, in these tapes, at least -- that's the 13

first time we have his audio beginnings of this -- 14

he starts to make an alibi.  15

Why do you make an alibi?  Why do you 16

make an alibi?  Because you want to be able to 17

prove you're not involved.  18

And this is a false alibi.  Notice what 19

he says.  He says that -- he tells you what his 20

alibi is going to be.  On this Friday morning, 21

when this murder is supposed to be committed in 22

Portland -- in Oregon City, Oregon, he is going to 23

take his truck and trailer, which he tells Larry 24

Fairfax to leave hitched up -- do you remember?  25

1497
Which also corroborates the recordings -- tells 1

him leave the truck and trailer hitched up on 2

Friday night when he comes back because on 3

Saturday -- pardon me -- on Thursday night, when 4

he comes back.  Because on Friday morning, when 5

the murder is supposed to take place, he is going 6

to take that truck and trailer, and he is going to 7

go to Spokane to a lumberyard.  8

He tells you what his alibi is going to 9

be.  And, to make it even more believable, he is 10

going to take a friend with him who can say, 11

"Yeah, I was riding along with Mr. Steele at the 12

time his wife was being murdered down in Oregon 13

City."  14

It was Al Banks who came in here and 15

testified, one of his friends.  He was setting him 16

up as a witness for his falsehood, his alibi.  17

And then he says he is going to go 18

someplace, like to the post office or to the bank, 19

to get a stamped receipt that shows time and 20

place.  What's that for?  "To establish my alibi:  21

I wasn't in Oregon City."  22

And then he says he is going to have 23

lunch, and he is going to make himself memorable.  24

Remember all of that?  That's an alibi.  That's 25

1498
lying your way out of this.  That's what it is.  1

He was already lying his way out of this, or 2

trying to.  3

Did you notice the evidence about the 4

time of his arrest?  The officers gave him a 5

chance to show whether or not he was going to 6

stand by his alibi.  7

That morning, he got up, and he went to 8

pick up Al Banks.  Al Banks said that.  They 9

had -- they were going to get together to go to 10

the lumberyard.  He got up, he got in his truck 11

with his trailer, and he drove out to meet Al 12

Banks.  He didn't get very far before they asked 13

him to come back.  And they discussed his wife's 14

death, pretended that his wife had died, been 15

killed.  16

Did you notice what the officer said, 17

the ISP officer, Idaho State Police officer, who 18

gave him the death notification?  He said he had a 19

flat affect.  It was not a natural reaction.  He 20

has handed out death notices.  It was not a 21

natural reaction.  It was a falsehood.  It was a 22

lie.  23

He was more concerned about the time 24

when he was arrested -- that's when he got 25
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upset -- than he was about hearing about his wife 1

dying.  It's not natural, simply not natural.  2

If you listen to those recordings, in 3

there he tells Larry Fairfax, "When the black and 4

white comes into my yard and tells me," he's 5

gone -- he says, "I'm going to say, 'You've got to 6

be shitting me.'"  7

Excuse me for using that language.  8

Did you hear what the officers 9

testified about what he said when they came and 10

gave him the death notice?  "You've got to be 11

shitting me." 12

This is all a lie.  This whole alibi is 13

a lie.  I would submit that his body reacted and 14

told more truth than his mouth did.  15

This was a false alibi, ladies and 16

gentleman.  And let me tell you a little bit more 17

about why it's false, why he was telling a lie:  18

He was going to lie his way out of this.  19

It's possible that he was motivated by 20

goodwill when he paid to bring his mother-in-law's 21

home out of arrears, $2,800, something like that.  22

Do you remember that testimony?  23

What a great cover.  What a great 24

cover.  Just like it was used in court here today 25

1500
or during this week:  "Why would I do that?  I 1

just paid off her -- I just brought her arrears 2

up.  I mean, I'm a nice guy.  I love my 3

mother-in-law."  Maybe he does, but maybe he is 4

taking advantage of a great cover.  5

What about the Russian girlfriends?  6

Can we talk about that for a second?  That's 7

another cover.  Notice how he covers that up from 8

his family.  He says, "I'm working on a case."  9

Did we ever hear anything about a case?  10

Did anybody give you a case name or a case number 11

or where it was filed or anything else?  A case?  12

No, there was no case.  13

Then it's, "Well, I'm researching for a 14

book."  Did we ever hear anything about a book or 15

a draft?  Everybody said that because that's what 16

he led them to believe, and it was all a lie.  17

The young Russian gal, Tatyana 18

Loginova, she was the one that he was writing to.  19

And here is the letter that he had taken out of 20

the jail under the return address of the Federal 21

Defender's Office as legal mail to send to her.  22

See the coverup?  See the lies?  Legal 23

mail to send the love letters to Tatyana Loginova.  24

And what did he tell Tatyana Loginova, 25

1501
this little Russian girl?  "I'm divorced."  "I'm 1

divorced."  That was a lie.  He was covering up 2

all the time.  3

He uses other people.  He manipulates 4

other people to do what he doesn't want done 5

himself or to get them to do what he does want 6

done.  That's more evidence of it.  7

"Make sure the trail doesn't lead back 8

to me," that's what he is saying.  9

Ladies and gentleman of the jury, the 10

evidence here is overwhelming.  It's way beyond a 11

reasonable doubt as to what this man intended.  12

It's way beyond a reasonable doubt as to his 13

actions.  14

No, his fingerprints aren't on the 15

bombs.  His fingerprints aren't a lot of places 16

because he uses other people to cover it up.  But 17

his legal fingerprints are.  And those tapes from 18

June 9th and June 10th are conclusive evidence of 19

his involvement.  20

And his tape recording where he tells 21

his wife she must lie for him -- because that's 22

his voice on there.  We all know it's his voice on 23

there.  And he says, "You must say it's not."  24

When he tells his wife, "You must lie for me," 25

1502
that's a completed crime.  1

The evidence here has been shown beyond 2

a reasonable doubt, and we will ask you to return 3

a verdict of guilty as to all four charges.  4

Thank you very much.  5

THE COURT:  Thank you, Mr. Haws.  6

Ladies and gentleman, as I advised you 7

earlier, we're going to take a short break now, 8

just to break up the afternoon, before you hear 9

the closing arguments from the defense.  10

I'll again admonish you -- and it's, 11

perhaps, even more important now -- that you keep 12

an open mind and not form any opinions about the 13

case.  Because you have just heard the closing 14

arguments of the U.S. attorneys and have not 15

had -- have not heard the closing arguments of the 16

defense.  So it's critical that you keep an open 17

mind and not form or express any opinions about 18

the case until it is fully submitted to you.  And 19

do not discuss the case among yourselves.  20

We'll be in recess for 15 minutes.  21

(Recess.) 22

(Jury present.)23

THE COURT:  I'll note for the record that 24

the jury is present.  25
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Mr. McAllister, you may make your 1

closing argument to the jury.2

CLOSING ARGUMENT BY DEFENSE3

MR. McALLISTER:  May it please the court, 4

counsel for the prosecution, ladies and gentleman 5

of the jury.  6

Mr. Haws is an eloquent speaker and a 7

fine lawyer.  And he says to you:  This is a very 8

simple case about a man named Edgar Steele who is 9

alleged to have hired a hit man named Larry 10

Fairfax to kill his wife, his wife of 25 years.  11

He says it's simple.  Is it?  12

The question is:  Why would he do it?  13

Why would he use somebody like Larry Fairfax, who 14

has been sort of the worker at his home, a 15

handyman to fix it up?  Why?  That's the 16

interesting question in this case.  17

There is no doubt in this case that the 18

government has evidence.  This is evidence.  These 19

are disgusting.  For whatever purpose Mr. Fairfax 20

used them for, he put people -- not just Cyndi 21

Steele, but people in harm's way.  22

But, you know, when Mr. Haws stands 23

here and says every twist of the wire was an 24

intentional act by Edgar Steele, there is no proof 25

1504
of that.  1

The most amazing thing about this case 2

is what's not here.  What hasn't been proved is 3

greater than what has.  4

Larry Fairfax is/was a criminal.  And 5

in this case, those devices are his "Act of 6

Defiance," the title of his book, supposedly 7

fiction but written all about himself.  8

And it's taking this physical evidence 9

from this table and putting it over here.  He 10

says -- Mr. Haws said that Edgar Steele has legal 11

fingerprints because there are no fingerprints of 12

Edgar Steele on the explosive device.  And there 13

is no proof that Edgar Steele designed it, built 14

it, touched it, put it on anyone's car.  Every 15

piece of evidence in this case comes back to Larry 16

Fairfax and the recordings.  17

This is not so much about a case where 18

the government has allegedly produced overwhelming 19

evidence.  It's about what has not been proved.  20

Instruction No. 3 that the court 21

provided a copy to each juror, I believe, says, 22

"Proof beyond a reasonable doubt is proof that 23

leaves you firmly convinced the defendant is 24

guilty.  It is not required the government prove 25

1505
guilt for all possible doubt.  A reasonable doubt 1

is doubt based on reason and common sense.  It's 2

not based purely on speculation.  It may arise 3

from careful and impartial consideration of all of 4

the evidence and from the lack of evidence."  5

There is nothing to show in this case 6

that Edgar Steele possessed any explosive device, 7

used any explosive device, made any explosive 8

device.  The only connection comes from one man:  9

Larry Fairfax.  10

Now, Mr. Haws says in his summation to 11

you, "No one has contradicted Larry Fairfax."  Is 12

that accurate?  Didn't he contradict himself 13

before you?  Didn't he misstate what he was really 14

doing?  15

You know what the biggest lie of Larry 16

Fairfax was?  It was going into the FBI on June 17

9th and saying, "Oh, Edgar Steele hired me to kill 18

his wife, and I want to be a confidential 19

informant.  I want immunity from prosecution, and 20

I want you to use me to get Edgar Steele."  And he 21

gives them information.  22

But can you believe it?  He doesn't 23

tell them that on May 27th or 28th, he put a bomb 24

on Cyndi Steele's car.  Doesn't tell them.  Why?  25

1506
I guess, through his own answers, he wanted to be 1

the hero.  He wanted to go take it off the car.  2

He wanted to save Cyndi Steele.  3

But do you know what would have 4

happened if he told the truth and the whole truth 5

on June 9th?  Clearly, any law enforcement person 6

would go to Cyndi Steele and say, "Let's check 7

your car.  Let's see if it's really there.  Let's 8

see if he is making this up.  But, please, let's 9

check the car, give her fair warning."  10

But they can't do it.  The FBI doesn't 11

know about it.  It's the missing link.  It's what 12

this case is all about.  It would never, ever be 13

this serious or this difficult if there was no 14

explosive device, if it was all talk, like around 15

those recordings.  16

And, again, Mr. Haws played the 17

recordings and the jury has them in evidence, and 18

you have testimony specifically about them from 19

Cyndi Steele, from Kelsie Steele, people who have 20

known him for collectively, I guess, about 46 21

years.  22

And they asked from the very 23

beginning -- Cyndi Steele -- "I want to listen to 24

the recordings."  And she did.  25
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And her testimony is there are problems 1

with the recordings.  "It doesn't sound like the 2

way my husband talks."  There are breaks in the 3

discussion.  There are problems with what we call 4

the "syntax."  What is the meaning of this?  5

And, you know, there is one conclusion 6

about those recordings:  That they are nothing but 7

talk.  Nothing but talk.  Because Edgar Steele and 8

the FBI, no one knows that, in fact, this man, 9

Larry Fairfax, has made an explosive device and 10

attached it to Cyndi Steele's car.  11

No one knows that until June 15th, when 12

it's found by Cyndi Steele taking her car in for 13

an oil change.  No one knows that except Larry 14

Fairfax.  15

And why does he keep this secret?  Why 16

does he go back?  Why does he go over to Oregon 17

City?  Well, according to him, Edgar told him to 18

do everything.  "Edgar told me to go and 19

allegedly" -- and the ridiculousness of this 20

stands out -- "He told me to go run her off the 21

road, or I suggested I would run her off the road.  22

I would hide in the back seat, and I would do 23

something to her."  24

Ladies and gentleman, to say that 25

1508
Mr. Fairfax's testimony is far-fetched is perhaps 1

charitable.  Those discussions, even if you 2

believe that they are accurate and even if you 3

believe it's Edgar Steele's voice, where is the 4

proof of that?  Where is the proof of that?  5

But even making the assumption, it's 6

like fantasy.  It is like reading a novel or 7

listening to a novel being played to you.  That's 8

what's on those recordings.  9

Evidence in a criminal case can be 10

direct or circumstantial.  And is there any direct 11

evidence whatsoever that Edgar Steele knew, 12

approved, condoned, ordered Larry Fairfax to put a 13

device on his wife's car?  And the answer is no.  14

No, there is not.  15

Because, as far as we know, Larry 16

Fairfax didn't tell anybody what he was doing.  17

There is no discussion, as Mr. Haws says, in those 18

recordings or anyplace else about redundancy, 19

double wrapping the tape, designing it to go off 20

or to not go off.  There is nothing there.  21

Mr. Haws told you that there is a 22

reference to a "pipe bomb."  That's not right, 23

either.  If you listen to the recording, there is 24

a reference to a "car bomb."  25

1509
And you say:  Well, what difference 1

does it make?  A bomb is a bomb.  And most people 2

would say:  Right.  3

But it doesn't say that Mr. Fairfax had 4

actually done anything.  It's fantasy talk.  It's 5

fiction.  It's Larry Fairfax talking and trying to 6

set up Edgar Steele.  7

But unfortunately, in real life, this 8

is more than just trying to write a book.  It's 9

putting people's lives in danger.  And not just 10

Cyndi Steele.  If you believe Edgar Steele -- 11

excuse me.  If you believe Larry Fairfax and his 12

testimony in this case, "Well, the device fell 13

off.  Somehow, it didn't go off.  And somehow, it 14

fell off.  So there is no problem."  15

Well, what if it did go off?  And what 16

if it did fall off and did go off and harmed other 17

people?  He had no concern whatsoever about that.  18

And, you know, there is a conflict in 19

the evidence.  Larry Fairfax says, "It won't go 20

off.  It didn't have an ignition.  It wasn't 21

designed to go off."  And the government's 22

witnesses say, "Oh, no.  It was a real bomb, and 23

it would have gone off.  It's just the way he did 24

it, the fuse didn't ignite.  It didn't get hot 25

1510
enough.  It just got discolored."  1

We don't even know, based upon the 2

evidence presented by the government, whether, in 3

fact, he put the device on the car May 27th or 4

whether he never did it then and he waited until 5

after Edgar Steele was arrested on June 11th and 6

put it on the vehicle then.  7

MR. HAWS:  Objection.  Assumes facts not in 8

evidence.  9

THE COURT:  Ladies and gentleman, counsel 10

must restrict their arguments just to the evidence 11

and inferences that can be drawn from the 12

evidence.  I'm assuming that counsel is simply 13

suggesting an inference that can be drawn from the 14

evidence, which is fair closing argument, but it 15

has to be based upon evidence actually presented.  16

With that, I'll allow you to go ahead 17

and proceed.  18

MR. McALLISTER:  And I'm talking about 19

evidence that was not presented here, evidence 20

that doesn't exist.  We -- the jury does not know 21

when the device was placed on the car, whether it 22

ever went to Oregon or not, whether it crossed 23

state lines, whether it was used in interstate 24

commerce, as the law requires in order to prove 25
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guilt.  1

Now, this is a case where the defendant 2

is presumed innocent, where the defendant does not 3

have to present any evidence, where the defendant 4

doesn't have to answer.  The burden is on the 5

government.  6

And, yet, throughout Mr. Haws' 7

argument, he kept saying:  "Where is this?"  8

"Where is that?"  9

Why?  Why would Edgar Steele do this?  10

Because he was in love with a picture of a Russian 11

girl that he saw in the Internet?  Hard to believe 12

that a man would hire somebody like Larry Fairfax, 13

first of all; and, second of all, want his wife 14

murdered when he could simply, if he really, truly 15

was in love with some woman in Russia, walk away, 16

go there.  17

You can read the evidence.  You can 18

read the letter that is in evidence.  And you can 19

decide whether this is the writings of a murderer 20

or a man who would hire somebody to murder 21

somebody; or whether, as it's been said here 22

repeatedly, the whole Russian bride scam was, you 23

know, a case or something to work on and something 24

that his family laughed about because it was so 25

1512
fake.  1

You know, they played -- they played 2

the deposition testimony or the testimony of 3

Tatyana from Russia.  She didn't speak a word of 4

English, not a word.  And, of course, there is no 5

proof and he does not speak Russian, Edgar Steele.  6

This is like, you know, computer 7

cyberspace fantasy, writing letters that are 8

interpret -- that go to an interpreter, who 9

supposedly interprets them to the Russian woman, 10

and then she sends something back.  11

It's fantasy on both sides.  It's not a 12

motive to commit murder.  It's not a reason to 13

commit murder.  14

Larry Fairfax, "An Act of Defiance," 15

the title of his book.  I suppose it's not a bad 16

title, but it tells you a lot about Larry Fairfax.  17

What was he doing here?  What was he really doing 18

besides building a bomb, which is undisputed?  He 19

wanted to be the hero, but now he claims he is the 20

victim.  He is surprised by the fact that he was 21

arrested and put in jail when the device was 22

found.  Of course, he never told anybody about the 23

device.  24

"I decided to call this book fiction so 25

1513
as to eliminate any problems."  Well, his 257 1

pages is a real problem for him.  Because he 2

admits that, in all of this, he wanted to set up 3

Edgar Steele.  He wanted to be the hero.  He 4

wanted to be somebody he wasn't.  5

The trip, the first trip to Portland 6

with his cousin, Jim Maher, who testified here, 7

Larry Fairfax says, "Yeah, I brought my cousin 8

along.  We went over there, and we were going to 9

take -- I was going to take the device off or we 10

were going to take the device off."  11

Does Larry Fairfax go to Cyndi Steele's 12

car?  No.  The testimony is he tells Jim Maher to 13

go take it off or go see if it's even on.  And, in 14

fact, Mr. Maher testified he never got out of the 15

car.  He never really looked.  But do we -- do you 16

know -- based upon this evidence, do you know 17

whether or not it was even on the vehicle?  18

The second trip to Portland on the 19

night and into early morning hours of June 11th, 20

he again goes with Mr. Maher back to the Portland 21

area.  And the evidence is, as we lawyers like to 22

say, undisputed.  Nobody can test this.  23

Jim Maher says, "Well, this time we 24

went back, and for sure I was going to take the 25

1514
device off of Cyndi Steele's car when she was in a 1

public -- when the car was in a public place and I 2

could get to it without really being noticed."  3

That's undisputed testimony.  That was 4

the purpose in making the second trip.  And what 5

happens?  They get there in the early morning, 6

stop for breakfast.  Larry Fairfax is sleeping in 7

the truck, and Maher is in having breakfast.  And 8

as he said, someone from the feds -- didn't know 9

if it was an FBI agent, a U.S. marshal -- tells 10

him to go back home.  11

You know, if there was a device on the 12

car, as Larry Fairfax said, at that point, Edgar 13

Steele is under arrest.  Why didn't they go check?  14

Why didn't he let Mr. Maher remove the device?  15

Because he didn't want to get caught.  He didn't 16

want anybody to know.  That's why.  17

Everything that the government has in 18

this case revolves around Larry Fairfax.  19

What do you really know about Edgar 20

Steele in this case?  We know that he was arrested 21

on June 11th.  And, in fact, at that time, there 22

was a ruse prepared to tell him that, not only was 23

his wife dead, that his mother-in-law had been 24

shot, and to get him to confess that he was using 25
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Larry Fairfax as a hit man to kill his 1

mother -- kill his wife and mother-in-law.  2

And what happens on June 11th?  Edgar 3

Steele does not confess.  Edgar Steele, when 4

confronted, tells the truth.  And he's 5

nevertheless arrested.  6

What happens on June 15th when the 7

device is found?  Larry Fairfax confesses.  And he 8

said, "Yeah, I did it all.  I made it.  I put it 9

on there.  But I didn't think it would harm 10

anybody.  I didn't think it would work.  I didn't 11

think it would go off.  I didn't think, based upon 12

my first trip to Portland, it was even there, but 13

I didn't do anything to warn anyone else."  14

He confesses.  He admits his conduct in 15

this case.  16

The evidence in this case about Edgar 17

Steele's arrest shows his state of mind.  He is in 18

shock on getting this news, and then he is placed 19

under arrest.  20

There are statements on the recordings 21

that seem, at first blush, to be convincing.  And 22

there is an old phrase attributed to a lot of 23

lawyers:  "Talk is cheap, but where does the 24

rubber meet the road?"   25

1516
And in this particular case, we have 1

some indications about Edgar Steele.  What do we 2

know about Edgar Steele?  3

We know, on June 10th, that he was 4

visited by the old country veterinarian, Dr. Bob 5

Stoll.  We know from their conversation, which is 6

undisputed, that they were talking about life and 7

God and his recent surgery.  Was this the talk of 8

a man who was at that moment planning to murder 9

his wife?  10

Now, I know the government will say, 11

"Well, it's all a front."  But, you know, you look 12

at Exhibit No. 202, which is the May 20th, 2010, 13

letter to Wachovia Mortgage.  And it is -- the 14

original was signed by Edgar Steele.  It's on his 15

stationary.  And he said, "Also enclosed is a 16

Wells Fargo cashier's check in the amount of 17

$2,779.37.  18

Now, Mr. Haws says, "Oh, this was part 19

of the plan.  This was part of the alibi."  20

Why, on May 19th, would he spend his 21

own money and his wife's money to help his 22

mother-in-law?  Why would somebody do that?  If 23

there is really a plot or a plan, do you go take 24

that kind of money and give it to someone else who 25

1517
you're supposedly going to kill?  It doesn't make 1

any sense.  2

We also know a lot about Edgar Steele 3

from his cell phone records.  You know, in this 4

day and age, cell phones can tell you a lot.  And 5

you will have this in evidence, and you can 6

examine it yourself.  This copy is difficult to 7

read, I admit it.  But when you see it, you can 8

look at what calls were made to Edgar Steele and 9

what calls did he make on June the 10th.  And it 10

stands out above everything else that on the night 11

before he was supposedly going to kill his wife or 12

have a hit man kill his wife, he spends 43 minutes 13

talking to Cyndi Steele.  14

And she was here, and she testified.  15

And she said, "Yeah.  We talked about my mom and 16

her health problems and her money problems."  17

Forty-three minutes?  That tells you a lot about 18

Edgar Steele's state of mind on the night before 19

he is supposedly or allegedly was going to have 20

Larry Fairfax harm her in some way.  21

Phone records don't lie.  The telephone 22

company doesn't make them up other than for the 23

purpose to bill you.  It's not an alibi.  It's not 24

something created.  It's the fact that he did talk 25

1518
to her.  Why?  Because the evidence in this case 1

is that he loved Cyndi Steele, that he spent 25 2

years -- now 26 -- married to her with three 3

children.  4

And the government, when Cyndi Steele 5

testifies, wants to examine her about a divorce 6

petition she filed some ten years previously, a 7

complaint or a petition that was dismissed.  There 8

was no divorce.  Yes, there was a separation.  9

Yes, they were having problems ten years ago.  10

But what's the evidence before you?  11

The evidence is, in the next ten years, they 12

raised their family.  They lived in north Idaho.  13

They cared for each other.  14

You know, you can't just make up 15

witnesses like Jeff Miller and Al Banks who came 16

in here and said, "Well, I've known him for 40 17

years.  I've known Cyndi for 26 years.  I've known 18

the children."  Al Banks for a different period of 19

time.  And they said never, never did Edgar Steele 20

ever show anything except love for his family; 21

never, ever did he attempt to harm anyone.  22

That is the evidence in this record.  23

That is the evidence that was presented at trial.  24

And you just can't -- you can't just find somebody 25
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out on the street.  These are people that have 1

known him for many, many years.  2

Cyndi Steele testified in this case, 3

and she was asked about why she wanted to file a 4

divorce petition, why she wanted money from Edgar 5

Steele, why she wanted custody of the children.  6

And none of that mattered because there was no 7

divorce.  But it was done in an attempt to 8

convince, I guess, a jury that ten years ago he 9

wanted to, quote, "get rid of his wife."  10

But, on the other hand, ten years went 11

by.  The testimony was that this type of act, of 12

hiring somebody like Larry Fairfax to commit 13

murder, was so out of character to be 14

unbelievable.  15

And ladies and gentleman, in this case, 16

you always get to bring your life's experiences 17

and your common sense with you into deliberations.  18

Fairfax's story not only makes no 19

sense, it defies common sense.  And without Larry 20

Fairfax, this case makes no sense because it's 21

built around him.  He is the person who made the 22

bomb, who designed it, who attached it, who failed 23

to retrieve it, who put not only Cyndi Steele but 24

everyone else in harm's way.  25

1520
The charges in this case have been 1

presented by Mr. Haws.  And you do have, I 2

believe, copies of the actual instructions.  And, 3

as you will see, the law requires you to examine 4

what we call the elements of the crime and see if 5

they have been proven.  6

Mr. Haws says, you know, "Just check 7

the box."  Where, ladies and gentleman -- in the 8

evidence before you, where is the evidence that 9

Edgar Steele intended that the murder be committed 10

for money?  Where is that evidence?  Larry Fairfax 11

is the only one to present any of that evidence.  12

Where is the evidence that Edgar Steele 13

caused another person to travel in interstate 14

commerce for the purpose of murdering his wife?  15

The evidence before you is that Mr. Fairfax and 16

Mr. Maher went twice to the Portland area to do 17

what?  To remove the device that they couldn't 18

find, because Larry Fairfax never really looked 19

for it.  20

In this case, again, there must be 21

proof beyond a reasonable doubt that the defendant 22

knowingly and intentionally counseled, commanded, 23

induced, or procured Larry Fairfax to possess a 24

destructive device.  And, you know, those are 25

1521
legal words, and those are the elements.  But is 1

there evidence here that he intentionally 2

commanded?  3

It goes back to the recordings.  And 4

when you look at those recordings, when you listen 5

to them, you may just reach the conclusion none of 6

this makes sense.  This is talk, like somebody is 7

writing a novel, like somebody is -- somebody is 8

making it up for some other purpose.  9

Count 4 is what's called tampering with 10

a victim.  And there is no doubt in this case that 11

Cyndi Steele is the victim.  12

And what is that evidence?  It is one 13

phone call on June 13th, 2010, that Mr. Haws said 14

he never knew he was being recorded.  And then 15

they played the recording, and the voice that 16

comes on says, "This call is being monitored and 17

recorded," to Cyndi Steele and Edgar Steele.  He 18

knows it's being recorded.  He talks about the 19

fact that it's being recorded.  20

What does he ask his wife to do?  He 21

says -- and you can listen to it for yourself -- 22

he says, "Stand like a rhinoceros in the road.  23

Tell them it's not my voice on the tapes," which 24

we all know are the recordings.  25

1522
And he has never listened to the tapes.  1

He doesn't know whether it's his voice or someone 2

else's voice.  But he believes, as he says in that 3

conversation, "Larry Fairfax has set me up."  But 4

he doesn't even know -- they don't talk about what 5

tapes or recordings.  6

And what does Cyndi Steele say that is 7

important, that is so important?  She says, 8

"They" -- meaning the FBI or other government 9

folks -- "They don't want me to listen to the 10

tapes.  I want to listen to the tapes."  That's 11

her response.  12

And Mr. Haws says that's a crime to ask 13

for your wife's help about something he has never 14

listened to.  He says it's a crime.  15

Well, was Cyndi Steele induced in any 16

way?  Was she tampered with in any way?  No.  She 17

goes and spends a month living with her friend 18

Billie Cochran.  19

Why?  Because she doesn't know the 20

facts.  Because she is in fear for her life and 21

her safety.  Yes, she doesn't believe her husband 22

is trying to harm her, but she doesn't know about 23

what Mr. Fairfax or what Mr. Maher or what other 24

unknown person might want to do.  All she knows is 25
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a bomb is found under her car.  1

And she spends that month, afraid to 2

live in her own home, investigating the facts of 3

the case.  She goes and listens to the recordings, 4

and she makes her own determination about the 5

facts of this case.  6

She says, "The recordings are difficult 7

to understand.  They don't sound like the way my 8

husband talks.  It may be his voice.  It may be 9

somebody's done something to them."  She just 10

doesn't know, but she doesn't believe it.  11

And then she investigates what 12

Mr. Fairfax has been doing and saying.  She does 13

her own investigation.  She looks at the records.  14

She looks -- she finds the telephone records.  She 15

finds pieces of evidence.  She is given everything 16

that she's asked for, and she reaches the 17

conclusion, which she tells you here, that her 18

husband is not guilty.  19

Now, I'm sure the government will say, 20

"She's in denial.  She's wrong."  But the fact is 21

this is the victim of the offense coming before a 22

jury and saying, "I don't believe it."  23

But, under our system of justice, it's 24

not whether she believes it or doesn't believe it 25

1524
or whether FBI Agent Sotka believes it or not; 1

it's what can be proven beyond a reasonable doubt 2

in a court of law.  And in this case, what's been 3

proven is all tied to Larry Fairfax, an admitted 4

liar who writes a book.  And maybe it's not a 5

book.  Maybe it's just his diary or his musings.  6

Maybe it's his thoughts.  7

But there is 253 pages handwritten, 8

both sides, with tremendous detail about himself 9

and his life.  Not about Edgar Steele, but about 10

him.  Where he says, "This was all designed -- I 11

cooperated and set up Edgar Steele so I could be 12

the hero."  13

That is what the evidence in this case 14

consists of -- that and the recordings.  And the 15

recordings are subject to what we call "human 16

interpretation."  What did they really mean?  What 17

context was it said in?  18

And you've heard the evidence from 19

people who know him well.  He doesn't talk like 20

that.  He doesn't act like that.  21

You know, when you listen to the 22

recordings, when you listen to June 9th, there are 23

nine places where you can hear the whistle sound.  24

And, interestingly enough, both recordings, Agent 25

1525
Sotka comes on and says, "This is being made at 1

6:02 on June 9th," and sends in Larry Fairfax.  2

The agent can't see him anymore.  No 3

one can see him.  Nobody knows.  They're not 4

listening to it at the time he is at the Steele 5

residence.  6

And on June 10th, Agent Sotka comes on 7

again on the recordings, and he says, "This 8

recording is being made at 6:02 on June 10th."  9

Now, maybe it's a coincidence, maybe 10

it's not.  But it's in evidence.  And, amazingly, 11

on June 9th, you hear the train whistle nine 12

times.  And on June 10th, you don't hear it at 13

all.  14

That's the proof that's been presented 15

here.  That's what's being used.  And maybe it's a 16

small point, but then there is the birds singing, 17

and that happens seven times.  And the testimony 18

is they're in a barn where, yes, Kelsie Steele 19

said, "I grew up in, and there were birds 20

occasionally in the barn."  But you can't hear the 21

train whistle in the barn, and you can't hear the 22

birds singing at 6:02.  23

There are what can be described as 24

anomalies, inconsistencies, issues with those 25

1526
recordings.  And that is, in part, why the 1

government is required to produce for you more 2

than just talk.  Talk is cheap.  Talk is what 3

people do.  In this case, the real proof all comes 4

from Larry Fairfax, made by Larry Fairfax, through 5

Larry Fairfax.  6

Ladies and gentleman, I have to 7

represent my client to the best of my ability.  8

I'm also, though, a part in a system of justice 9

where it's my job to, in essence, challenge what 10

the government is presenting.  11

And it's my job -- so that everyone 12

understands, the burden of proof is on the 13

government to prove it beyond a reasonable doubt.  14

And you may, at this point -- you may be sick of 15

hearing that, but that's what the law is, and 16

that's what the law requires.  17

And why does it?  Because in our 18

history, there wasn't always a jury system.  There 19

has been in America since the Declaration of 20

Independence and the writing of the Constitution, 21

but before that, there was no such thing as a jury 22

system.  23

There was a man in England in the 14th 24

century named Sir Thomas More.  He was the 25
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archbishop of England, and he was basically the 1

head of the Catholic church.  As I'm told, he 2

worked right there at Westminster Abbey -- which 3

we all saw with the royal wedding; at some point 4

or another, most people have seen it -- in that 5

same building way back, hundreds of years ago.  6

And what happened to him was that the 7

king of England, who he was loyal to, came to him 8

and said, "Sir Thomas, I am married right now, but 9

my wife is unable to provide me, to bear for me a 10

son, a male heir to the throne.  So I want a 11

divorce.  I want to marry a woman named Anne 12

Boleyn."13

And Sir Thomas More said to the king, 14

to King Henry, "That is difficult for me because 15

of the fact that, under my personal beliefs and my 16

religious beliefs, we don't agree that you should 17

divorce."  18

And King Henry thought, "Well, I'll get 19

around this by putting out a proclamation and 20

making everyone who was a subject in England, a 21

citizen of England, pledge an allegiance to the 22

king."  23

And it was written up and taken out to 24

the people.  And most people signed.  Who cares?  25

1528
The king is the king.  I don't care what he does.  1

But it came around to Thomas More.  And they said, 2

"Will you sign this and declare your loyalty to 3

the king?"  And he said, "No.  I cannot do that."  4

And he was put in the dungeon.  He was 5

put under arrest.  He was held there for quite a 6

while.  His friend, the Duke of Burberry, came to 7

him one day with the scroll.  And he said, 8

"Thomas, look at all the people.  Look at all the 9

people who have signed this, including me.  Look 10

at all the people.  Please sign it.  It's the key 11

to your freedom.  Come along with the rest of us 12

for fellowship.  It doesn't really matter."  13

And Sir Thomas More said, "If I go 14

along with you, will you come with me to hell if 15

I'm damned for all eternity because I didn't 16

follow my conscience?"  And the duke realized this 17

was a matter of principle.  And Sir Thomas More 18

was put to death for standing up for his beliefs.  19

Based upon that experience, we don't 20

have kings decide anything in America.  We have 21

juries.  We have people.  We have our jury of our 22

peers.  23

And in this particular case, it is 24

important that -- if any one of you believes that 25

1529
this case and each element of the case has not 1

been proven beyond a reasonable doubt, it's very 2

important for you to stand up for that, to stand 3

up for that principle.  4

As you will see in the instructions, in 5

order for a person in America to be found guilty 6

of a criminal offense, it must be a majority.  It 7

must be every one of you.  8

If this case has not been proven beyond 9

a reasonable doubt, don't go along for fellowship, 10

don't go along with other people.  Stand up, not 11

for the defendant, not for me, but for our system 12

of justice.  13

As I said at the outset, this is more a 14

case about what has not been proven as opposed to 15

what has been proven about Larry Fairfax.  16

Why would Edgar Steele do this?  Where 17

is the proof that he intended to do this?  It's 18

not in the recordings.  The recordings are like 19

fantasy, like fiction, like somebody writing a 20

book, like Mr. Fairfax.  21

Ladies and gentleman, I ask you to 22

return not guilty verdicts as to all four counts 23

in this case because the evidence does not 24

substantiate or prove the crime based upon what 25

1530
the court has given to you as the elements in the 1

written instructions.  And because it hasn't been 2

proven, I ask that you return those verdicts.  3

Thank you.  4

THE COURT:  Thank you, Mr. McAllister.  5

Mr. Haws, your rebuttal argument?6

REBUTTAL BY THE GOVERNMENT7

MR. HAWS:  Members of the jury, counsel just 8

suggested that you might be getting tired of 9

hearing the words "proof beyond a reasonable 10

doubt."  I hope you're not getting tired of 11

hearing that.  12

Proof beyond a reasonable doubt is the 13

cornerstone of our justice system.  It's a heavy 14

burden to come into court and prove all of the 15

elements beyond a reasonable doubt.  But I want to 16

assure you that that is a burden which my 17

co-counsel and I and the case agent here willingly 18

accept.19

We expect you to hold us to that 20

burden.  But I expect you not to hold us to the 21

impossible burden of proof beyond all doubt.  That 22

is not required by law.  23

In order to find a doubt in this 24

evidence, it must be a reasonable doubt.  It must 25
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entitled to see it. 1

MR. McALLISTER:  Judge, I disagree, 2

obviously.  And I think, had I known that 200-some 3

pages existed, I would have issued a subpoena.  4

And at that point, I assume his lawyer would have 5

done exactly what was done here and given it to 6

you, which is what I think he intended to do here 7

and why he sent it under seal.  But the 8

government, apparently, has taken it, opened it, 9

read it, reviewed it. 10

And at that point, I think, under 11

fundamental fairness, I should get a chance to 12

review it, at least, and then make the argument. 13

THE COURT:  Well, cite your case and your 14

argument, and we'll consider it.  15

All right.  I think we're ready to 16

proceed.  17

Ms. Whelan, did you have something 18

else?  19

MS. WHELAN:  No.  Thank you, Your Honor.  20

THE COURT:  Let's bring the jury in, and 21

we'll proceed.  22

MS. WHELAN:  Just for the record, I resealed 23

it, and I gave it to the U.S. Attorney.  So our 24

office will keep it.  25

1057
(Jury present.) 1

THE COURT:  I'll note that all jurors are 2

present.  I believe we had -- 3

MR. HAWS:  Mr. Phillips was on the stand, 4

Your Honor. 5

THE COURT:  -- Mr. Phillips on the stand.  6

Sir, if you'll retake the witness 7

stand.  I'll remind you, you are still under oath.8

BRENNAN SHERMAN PHILLIPS,9

having been previously sworn to tell the whole 10

truth, testified as follows: 11

THE COURT:  Mr. Haws, you may -- 12

MR. HAWS:  Your Honor, I had concluded my 13

examination --14

THE COURT:  That's true.  15

MR. HAWS:  -- of the witness.  16

THE COURT:  All right.  Mr. McAllister, 17

cross.  18

CROSS-EXAMINATION 19

BY MR. McALLISTER:20

Mr. Phillips, I think on Friday you 21 Q.
testified that this particular device had a fuse 22

that was somehow near the muffler; correct? 23

Two pyrotechnic fuses running to the 24 A.
exhaust system, yes, sir.  25

1058
All right.  And on one or both of the 1 Q.

fuses, you detected or believed that the heat 2

affected the fuse somehow; correct? 3

That's right.  4 A.
And have you ever seen a device like 5 Q.

this before that had a muffler as the ignition? 6

I have not seen a pyrotechnic fuse tied 7 A.
to a muffler as a means of initiation.  I have 8

certainly seen pipe bombs strapped underneath 9

vehicles but not this particular unique means of 10

initiation.  11

All right.  So this was, in your 12 Q.
view -- and you have seen many so-called 13

devices -- this was unique? 14

They're all unique.  They are 15 A.
improvised explosive devices.  But this one was, 16

yes, unique in its actual -- the way it was set up 17

as a means of initiation. 18

All right.  And, obviously, we know 19 Q.
today it did not initiate; correct? 20

Correct. 21 A.
And do you know if this device would 22 Q.

have worked -- what has to happen is the fuse has 23

to ignite or get hot enough to burn down and reach 24

the pipe and the gunpowder; correct? 25

1059
Right.  1 A.
And that didn't happen in this case? 2 Q.
Correct. 3 A.
And if, in fact, the fuse was properly 4 Q.

designed or ignited, it would have happened as 5

soon as the muffler got hot; correct? 6

I don't think we know that.  You know, 7 A.
how much exposure, time, heat, I mean, those are 8

all variables that we do not know.  9

Okay.  But we know that if a muffler 10 Q.
got hot enough, it could have caused the device to 11

do something? 12

It could have caused the fuse to 13 A.
ignite, yes. 14

But, based upon your review of the 15 Q.
evidence, that didn't happen.  The heat just 16

affected or discolored the fuse; correct? 17

Correct. 18 A.
And if, in fact, the -- the -- there 19 Q.

was enough heat to ignite, that would have 20

happened when the muffler reached its hottest 21

point; correct? 22

It would have ignited at some point 23 A.
that it reached sufficient temperature to ignite 24

the fuse, agreed.  25
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And in this particular case, you don't 1 Q.

have any evidence to provide to us that, in fact, 2

this device left the state of Idaho; correct? 3

It's my understanding, through review 4 A.
of the case, the device traveled from Idaho into 5

Oregon.  6

And when you say "from review of the 7 Q.
case," that means that you believe Mr. Fairfax's 8

testimony or statements that, in fact, he attached 9

it in Idaho and that Cyndi Steele drove to the 10

Portland, Oregon, area with the device; correct?  11

Based on the notes in the -- you know, 12 A.
the ATF investigative files, in a review of the 13

reports of investigation, you know, that is my 14

understanding.  15

All right.  But you don't have any 16 Q.
proof of that besides Mr. Fairfax's word; correct? 17

As I said, as the technician that's, 18 A.
you know, examining the case, you know, I rely on 19

the notes, the reports of investigation from the 20

investigators.  And that's what it indicates, is 21

the item was attached, that it drove some 22

distance.  But, you know, do I know if it 23

personally moved from Idaho to Oregon and back?  24

No.  I obviously didn't witness that. 25

1061
All right.  And you don't know whether 1 Q.

Mr. Fairfax attached the device to Cyndi Steele's 2

vehicle on May the 27th or on June 15th or June 3

14th, do you?  4

As I said, you know, I'm the technician 5 A.
who, you know, is looking at the device from that 6

perspective.  So I'm probably not the right person 7

to ask that question.  Because I do not know, 8

wouldn't know that, in that I'm not an 9

investigator working on that aspect of the case.  10

All right.  So the answer is you don't 11 Q.
know; correct? 12

I don't know.  13 A.
All right.  And did you, in the 14 Q.

laboratory or in any point, attempt to remove 15

fingerprints from the pipe?  16

I did not.  But, once again, that's not 17 A.
part of my scope of my duties.  You know, 18

fingerprint analysis is an entirely different 19

discipline.  20

Okay.  Did anyone from the department 21 Q.
of Alcohol, Tobacco and Firearms remove 22

fingerprints from the pipe?  23

I do not know the answer to that 24 A.
question.  25

1062
Well, you've reviewed all the case 1 Q.

notes, haven't you? 2

The reports of investigation.  I 3 A.
haven't reviewed -- I did not see a set of 4

fingerprint analysis in the notes that I was 5

provided.  6

And that's because no fingerprints 7 Q.
analysis was done; correct? 8

I don't know.  9 A.
To the best of your knowledge, no one 10 Q.

examined it for fingerprints; correct? 11

I do not know. 12 A.
And that's a regular practice, is it 13 Q.

not, with the Alcohol, Tobacco and Firearms 14

division? 15

Basically, the agents select -- case 16 A.
agents select from a list of things that they want 17

done and write instructions.  So there is no 18

standard that every case that comes in is examined 19

for prints or tool marks or any of the various 20

disciplines that we have.  It is responsibility of 21

the case agent to make those selections. 22

So it's at the discretion of the case 23 Q.
agent; correct?  24

The investigators, yeah.  25 A.

1063
And in this case, no fingerprints -- no 1 Q.

one checked for fingerprints on the device; 2

correct?  3

I don't know that.  4 A.
Okay.  Did you find any evidence that 5 Q.

anyone, in fact, checked for fingerprints?  6

I don't know.  I mean, I simply didn't 7 A.
observe any notes on fingerprints.  8

MR. McALLISTER:  Thank you, sir.  9

THE COURT:  Redirect?10

REDIRECT EXAMINATION 11

BY MR. HAWS:12

Good morning, Mr. Phillips.  13 Q.
Good morning, sir.  14 A.
This pipe bomb, referring to Exhibit 15 Q.

No. 80, the one that was attached to Cyndi 16

Steele's vehicle -- 17

Yes.  18 A.
-- this was an improvised explosive 19 Q.

device; is that correct? 20

That's correct. 21 A.
What does "IED," improvised explosive 22 Q.

device, mean to you? 23

Well, improvised explosive device, as 24 A.
opposed to a military weapon or commercial 25
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When?  1 Q.

March 3rd, I believe.  2 A.

And where did it occur?  3 Q.
It was at a building that is part of 4 A.

the Embassy, U.S. Embassy facility in Kiev, 5

Ukraine, called the Artyoma Business Center.  6

Do you know, were all the parties in 7 Q.

Kiev, Ukraine? 8

Yes.  9 A.

The defendant and his attorneys, were 10 Q.

they in the courtroom?  11

As far as we could see on the video 12 A.

monitor, yes.  13

So they weren't in Kiev.  They were in 14 Q.
Coeur d'Alene; is that right? 15

All the parties to -- of the Ukrainian 16 A.

parties were Kiev.  The parties -- all parties to 17

the deposition, no, they were not all in Kiev.  18

I'm sorry.  I misunderstood the question. 19

It probably wasn't a very good 20 Q.

question.  21

Were they in the courtroom in Coeur 22

d'Alene? 23

They were in the courtroom.  I'm 24 A.

assuming in Coeur d'Alene because that's where we 25

1073

hooked up the video deposition to, the video link. 1

Could you clearly see us during the 2 Q.

deposition? 3

Yes. 4 A.

And could you clearly hear us during 5 Q.

the deposition? 6

Yes. 7 A.

Were you asked during the deposition to 8 Q.
provide certain exhibits to Ms. Loginova?  9

Yes.  10 A.

You have some exhibits in front of you.  11 Q.
And I'm sorry, I need to -- 12

MS. WHELAN:  Your Honor, the presentation 13

software is not up for the jury, is it?  14

THE COURT:  Now it is not, but we need to 15

switch it over.  It's now on the evidence 16

presenter.  17

MS. WHELAN:  I'm sorry.  I need Ms. Rocca to 18

do it.  This is just for me to look. 19

THE COURT:  All right.  20

BY MS. WHELAN:21

Can you look at what has been marked as 22 Q.
Government's Exhibit 100.  It's on the screen in 23

front of you.  24

Oh, okay.  Yes, ma'am.  25 A.

1074

And do you recognize it? 1 Q.
Yes, ma'am.  2 A.

What is it?  3 Q.
It appears to be a printout of a 4 A.

website that was used by Mr. Steele, I'm assuming, 5

by what is written or what's there.  6

Was it -- I'm sorry.  Was it used 7 Q.
during the deposition of Ms. Loginova? 8

Yes, ma'am.  9 A.
How do you know it was used during the 10 Q.

deposition?  11

On the bottom right-hand corner, I 12 A.

wrote "Exhibit 100" on it, as instructed.  And 13

that appears to be my handwriting. 14

Is it in the same condition as when you 15 Q.
showed it to her? 16

Appears to be, yes.  17 A.

MS. WHELAN:  Your Honor, we would move for 18

the admission of Exhibit 100. 19

THE COURT:  Any objection?  20

MR. AMENDOLA:  Yes, Your Honor, for all the 21

reasons that we put in our written objection to 22

the motion to enter the videotape into evidence.  23

We also adopt those arguments regarding this 24

particular exhibit to the deposition.  25

1075

THE COURT:  All right.  Counsel, I think the 1

problem is admitting it without the deposition in 2

which further foundation would be laid.  I think 3

it's premature.  4

MS. WHELAN:  Okay.  Can we -- okay.  5

THE COURT:  It's the cart before -- you 6

know, chicken and egg, cart before the horse.  7

MS. WHELAN:  Yes, Your Honor.  I -- 8

THE COURT:  I think it's just a question of 9

timing here.  10

MS. WHELAN:  You know what?  I can go in a 11

different order, and that might help. 12

THE COURT:  I think having this witness 13

confirm that it was the same exhibit shown at the 14

deposition is an important part of the foundation, 15

but it's not a full foundation, if that makes 16

sense. 17

MS. WHELAN:  It does, Your Honor.  I think, 18

in order to save time, we'll show him the 19

exhibits, ask him to identify them.  And then at 20

the conclusion, we'll move for the admission. 21

THE COURT:  All right.22

MS. WHELAN:  Can you then -- Ms. Rocca, can 23

you put up Exhibit 101.  24

BY MS. WHELAN:  25
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Again, Mr. Smith, it's the same 1 Q.

questions:  Are you able to recognize Exhibit 101?  2

Yes, ma'am.  3 A.
Was it used during the deposition of 4 Q.

Ms. Loginova?  5

Yes, ma'am.  6 A.
And how do you know it was used during 7 Q.

the deposition of Ms. Loginova?  8

Again, I was asked to mark what we used 9 A.

as Exhibit 101, and in the lower right-hand corner 10

appears to be my handwriting -- or printing, 11

actually.  It says "Exhibit 101."  12

Is it in the same condition as when you 13 Q.

showed it to her?  14

Yes, ma'am.  15 A.

And did you cause that, then, after the 16 Q.

deposition, to be sent to the FBI in Coeur 17

d'Alene?  18

Yes, ma'am.  19 A.
And the same with Exhibit 100? 20 Q.

Yes, ma'am.  21 A.

Now, in front of you, because it's a 22 Q.
larger exhibit, you have what's been marked as 23

Government's Exhibit 2.  I don't want you to show 24

the jury.  I just want you to look at it yourself.25

1077

Do you have it in front of you, sir? 1

Yes, ma'am.  2 A.

Do you recognize it?  3 Q.
Yes, ma'am.  4 A.

Was it used during the deposition of 5 Q.

Ms. Loginova?  6

Yes, ma'am.  7 A.

And how do you know it was used during 8 Q.
the deposition of Ms. Loginova?  9

Because of the evidence chain that I 10 A.

completed after the -- after providing it at the 11

deposition.  12

Is it in the same condition as when you 13 Q.

showed it to her? 14

Yes, ma'am.  15 A.

And did you also cause that to be sent 16 Q.

to the FBI in Coeur d'Alene once the deposition 17

was over?  18

Yes, ma'am.  19 A.
Did Ms. Loginova bring anything with 20 Q.

her to the deposition?  21

Yes, ma'am.  22 A.
What?  23 Q.

She brought copies -- or I mean -- 24 A.

sorry.  She brought originals of letters that she 25

1078

said she received from Mr. Steele.  1

And did she provide those originals to 2 Q.

you?  3

Yes.  4 A.

And what did you do with it?  5 Q.
I created an evidence chain and sent 6 A.

them, along with the other documents, to the FBI 7

in Coeur d'Alene.  8

Could you please look at what's been 9 Q.
marked as United States Exhibit 2A, again, without 10

showing it to anybody.  11

Yes, ma'am.  12 A.

Do you recognize it?  13 Q.

Yes, ma'am.  14 A.
Is it the original that Ms. Loginova 15 Q.

provided you?  16

Yes, ma'am.  17 A.

How do you know that it is the 18 Q.
original?  19

Because it's got my original chain of 20 A.
evidence form on top.  21

Special Agent Smith, do you know if the 22 Q.
deposition was recorded?  23

Yes, ma'am.  24 A.
And do you have in front of you 25 Q.

1079

Exhibit 68?  1

Yes, ma'am.  2 A.

Do you recognize it?  3 Q.
Yes, ma'am.  4 A.

What is it?  5 Q.
Compact disk of what was the video -- 6 A.

or the recording of the video deposition.   7

Did you review Exhibit 68? 8 Q.

Yes, ma'am.  9 A.
And did you make any marks on it? 10 Q.

Yes, ma'am.  I put my initials and the 11 A.
date that I reviewed it. 12

When you reviewed that, that disk, the 13 Q.

copy of the deposition, was it the same as the 14

deposition that occurred?  15

Yes, ma'am.  16 A.

MS. WHELAN:  Your Honor, I would move now 17

for the admission of Exhibit 68 and permission to 18

publish it to the jury. 19

THE COURT:  All right.  Other than the 20

objections previously noted, are there any 21

additional objections?  22

MR. AMENDOLA:  No, Your Honor. 23

THE COURT:  All right.  Exhibit 68 will be 24

admitted based upon the reasons the court 25
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articulated in a signed order in this matter.  1

(Government's Exhibit 68 admitted.) 2

THE COURT:  Do you intend to play it now?  3

MS. WHELAN:  I do.  Ms. Rocca needs just a 4

moment, since I switched up the order. 5

THE COURT:  Let me instruct the jury on 6

this.  7

Ladies and gentlemen, the court has 8

previously determined that Ms. Loginova was not 9

available in the sense that she could not be 10

compelled to attend trial in the United States.11

When a person is unavailable to testify 12

at trial, the deposition of that person may be 13

used.  A deposition is the sworn testimony of a 14

witness taken before trial.  The witness is placed 15

under oath to tell the truth, and lawyers for each 16

party may then ask questions.  The questions and 17

answers are then recorded.  18

The deposition of Ms. Loginova is about 19

to be presented to you.  You should consider 20

deposition testimony in the same way that you 21

would consider the testimony of the witnesses who 22

have appeared before you and testified in person.  23

So, with that, I'll allow the 24

deposition to be played.  25

1081

Are you ready?  1

MS. WHELAN:  Yes, Your Honor.  If we -- I 2

have just a couple of questions to set the stage.  3

Your Honor, is it possible to -- well, 4

sometimes -- can I move to see?  5

THE COURT:  You may.  But you'll need -- 6

there is a microphone there at the end of the 7

table if you need to -- 8

MS. WHELAN:  Judge, I'm just wondering if we 9

can -- I don't know.  It's difficult for me to 10

say.  I guess the jury can let you know if they 11

can't see it very well. 12

THE COURT:  Ladies and gentlemen, any of the 13

jurors -- I know it's -- well, it is what it is.  14

Are you able to see?  15

It appears the jurors are comfortable 16

with what they're able to see. 17

MS. WHELAN:  Thank you, Your Honor.  18

BY MS. WHELAN:19

Mr. Smith, before we start, I'd like to 20 Q.

ask you a couple of questions.  Can you show the 21

jury where -- which one of the women is 22

Ms. Loginova?  23

Ms. Loginova is the woman in the middle 24 A.

of the three women with a peach-sort-of-colored 25

1082

top and black sweater on.  1

And this woman right here, do you know 2 Q.

who she is? 3

That should be Ms. Olga Evashachenko.  4 A.

She is a representative from the General 5

Prosecutor's Office of Ukraine.  6

And who is this fellow right here? 7 Q.
That would be me.  8 A.

And then the only other remaining 9 Q.
woman, who is she? 10

She was a translator that we had come 11 A.
with the -- from the General Prosecutor's Office 12

of Ukraine to protect Ms. Loginova's rights and so 13

that she would have her own translator there in 14

case there was a misunderstanding with the 15

translator that was in Coeur d'Alene.  16

And down here at the bottom, there is a 17 Q.

little screen within the screen.  Is that what you 18

could see of the parties in Coeur d'Alene? 19

I believe so.  On my screen here, there 20 A.
is a task bar that blocks out about half of that 21

screen.  So I can see the top half of that inset 22

from my screen here.  23

Okay.  24 Q.
But it looks to be the same thing.  25 A.

1083

MS. WHELAN:  Your Honor, with that, would 1

the court allow me to sit down while we play this?  2

THE COURT:  Yes.  3

MS. WHELAN:  Thank you.4

THE COURT:  And I assume counsel will waive 5

reporting of the playing of the deposition.  6

MS. WHELAN:  Yes, Your Honor.  7

MR. AMENDOLA:  Yes, Your Honor.  8

THE COURT:  Thank you.  9

(Government's Exhibit 68 published.) 10

MR. AMENDOLA:  Your Honor, may we have a 11

moment?  12

THE COURT:  Stop the recording.  13

MR. AMENDOLA:  Your Honor, may we have a 14

short sidebar, please?  15

THE COURT:  Yes.  16

(Sidebar commences as follows:) 17

THE COURT:  Mr. Amendola, step to the mic.  18

MR. AMENDOLA:  Your Honor, at this time, I'd 19

ask that you reconsider whether to admit the 20

deposition on this basis:  That is, that it's 21

clear that neither the interpreter in Kiev nor the 22

prosecutor in Kiev were administered any oath.  23

And I will represent to the court that both 24

participate to some extent and talk with 25
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do it.  I closed the conversation with him saying 1

that I would.  And then, once we got to work, my 2

wife changed my mind.  3

What was your understanding of the 4 Q.

Russian bride scam?  5

MS. WHELAN:  Objection, Your Honor.  6

THE COURT:  Sustained.  7

BY MR. McALLISTER:8

Did you research it at all, look at the 9 Q.

websites?  10

No.  11 A.
MR. McALLISTER:  All right.  Thank you, sir. 12

THE COURT:  Anything else, Ms. Whelan?  13

MS. WHELAN:  No, Your Honor.  Thank you. 14

THE COURT:  All right.  You may step down.  15

Thank you very much for being here.  16

May Mr. Miller be excused and released 17

from any -- 18

MR. McALLISTER:  Yes, Your Honor. 19

MS. WHELAN:  No objection, Your Honor. 20

THE COURT:  All right.  Thank you, sir.  21

Call your next witness.  22

MR. McALLISTER:  James Maher. 23

MS. WHELAN:  Your Honor, just as a 24

housekeeping matter, defense counsel had no 25

1149

objection to Mr. Smith being excused, so we went 1

ahead and let him leave.  I hope the court is okay 2

with that.  3

THE COURT:  That's fine.  4

I'm sorry.  What was the next witness?  5

MR. McALLISTER:  James Maher.  6

THE COURT:  Mr. Maher, would you please step 7

before the clerk and be sworn.  8

JAMES MAHER,9

having been first duly sworn to tell the whole 10

truth, testified as follows: 11

THE CLERK:  Please state your complete name 12

and spell your last name for the record.  13

THE WITNESS:  James Maher, M-A-H-E-R.  14

THE COURT:  You may inquire.15

 DIRECT EXAMINATION16

BY MR. McALLISTER:  17

Mr. Maher, where do you reside? 18 Q.

Sagle, Idaho. 19 A.
And how long have you lived there? 20 Q.

Thirteen years.  21 A.

Are you familiar with an individual 22 Q.
known as Larry Fairfax?  23

Yes, I am.  24 A.

Where does he reside?  25 Q.

1150

Sagle.  1 A.
And what is your relationship with 2 Q.

Larry Fairfax?  3

He is my cousin.  4 A.

All right.  How long have you known 5 Q.
him?  6

Forty-seven years.  7 A.
All right.  How old are you?  8 Q.

Forty-seven.  9 A.
All right.  Have you maintained contact 10 Q.

with him through the entire period?  11

No.  12 A.

All right.  When did you reestablish 13 Q.

your contact with him, Larry Fairfax?  14

'96, '97, somewhere in there.  15 A.
And since that period, have you both 16 Q.

lived in the Sagle area?  17

Correct. 18 A.
And you've done things with him, I take 19 Q.

it?  20

Yes, sir.  21 A.

All right.  Do you know him well?  22 Q.
I think so.  23 A.

All right.  Directing your attention, 24 Q.
sir, to May the 31st of 2009.  Did you travel with 25

1151

him to the Portland area?  1

Yes, I did.  2 A.

During that time, did you discuss with 3 Q.
him what it was he was going to do or you were 4

going to do in the Portland area?  5

Well, at first, it was going to be 6 A.

checking on recycling prices.  7

All right.  Did you do that?  8 Q.

No.  9 A.
What happened?  10 Q.

Got to the Portland area and rented a 11 A.
car.  12

All right.  Who rented the car?  13 Q.

I did.  14 A.
And you've reviewed the rental receipts 15 Q.

for that, have you not? 16

I have. 17 A.

And it's your signature? 18 Q.
It is. 19 A.

Why did you rent the car? 20 Q.
Because his credit card wouldn't work.  21 A.

All right.  Did you know why you were 22 Q.
renting a car after you drove over to the Portland 23

area?  24

I did.  25 A.
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Why?  1 Q.
Because Larry didn't want his truck 2 A.

seen.  3

All right.  What did you do after 4 Q.
renting the car?  5

Drove around for about four hours.  6 A.
All right.  Where did you end up?  7 Q.
Oregon City.  8 A.
All right.  Do you know -- did 9 Q.

Mr. Fairfax indicate where you should go? 10

He had a really poor map.  11 A.
Okay.  Did you find the location that 12 Q.

Mr. Fairfax wanted to go to? 13

We did.  14 A.
All right.  What was your understanding 15 Q.

of who lived there or what was there?  16

Cyndi Steele's mother's house.  17 A.
All right.  Did you see -- how close 18 Q.

did you get to what you believed to be Cyndi 19

Steele's mother's house? 20

Twenty-five, thirty feet.  21 A.
All right.  Tell us what you did and 22 Q.

what Mr. Fairfax did at Cyndi Steele's mother's 23

house.  24

Mr. Fairfax did nothing there.  25 A.

1153
All right.  Did he drive you there?  1 Q.
He did.  2 A.
And did you, at his direction, go out 3 Q.

of the car?  4

I did.  5 A.
What did you do?  6 Q.
Walked up to the horse stable.  7 A.
All right.  Can you describe the area 8 Q.

that you were at? 9

A bunch of houses all clumped together 10 A.
at the end of a dirt road.  11

All right.  And what was your intention 12 Q.
or purpose in going by the horse barn?  13

To see if the vehicle was there.  14 A.
Okay.  What vehicle?  15 Q.
Cyndi Steele's black vehicle.  16 A.
Okay.  A Mitsubishi?  17 Q.
I assume so.  18 A.
All right.  Did you see that vehicle 19 Q.

there? 20

I did.  21 A.
All right.  And did you in any way 22 Q.

attempt to inspect it? 23

A little bit.  24 A.
All right.  When you say "a little 25 Q.

1154
bit," can you describe for the judge and jury 1

exactly what you did.  2

If something was hanging down from the 3 A.
car, I was to locate it.  If I could, grab it and 4

go.  5

All right.  And when you say "locate 6 Q.
it" and "grab it," you were to take it off the 7

vehicle?  8

I was.  9 A.
All right.  What did you -- first of 10 Q.

all, how close did you get to Cyndi Steele's car? 11

Twenty-five, thirty feet, maybe.  I 12 A.
don't know.  13

All right.  Did you actually get 14 Q.
underneath the car? 15

I did not.  16 A.
All right.  Could you see anything 17 Q.

hanging from the car -- 18

I -- 19 A.
-- below -- below the passenger's side? 20 Q.
Below the passenger's side, no. 21 A.
I'm sorry.  From the driver's side? 22 Q.
No.  23 A.
All right.  Did you remove anything 24 Q.

from the car?  25

1155
I did not.  1 A.
Did you go back to Larry Fairfax's -- 2 Q.

did you go back to the rental car and talk with 3

Larry Fairfax? 4

I did.  5 A.
What did you tell him?  6 Q.
That I didn't see anything hanging 7 A.

down.  8

All right.  Did you tell him whether 9 Q.
you actually went under the vehicle?  10

I did not.  11 A.
Did you tell him that you were nervous 12 Q.

and concerned about what you were doing?  13

I had told him that I didn't get under 14 A.
the car because of all the neighbors watching me.  15

All right.  And that concerned you; 16 Q.
right? 17

It did.  18 A.
You were concerned that you might get 19 Q.

picked up or arrested?  20

That I would get in trouble.  21 A.
All right.  And you've been in trouble 22 Q.

before, have you not, Mr. Maher? 23

A time or two.  24 A.
All right.  When you say "a time or 25 Q.
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two," how many times?  1

Several.  2 A.
What for?  3 Q.
Different things in my past when I was 4 A.

younger.  5

All right.  And Mr. Fairfax knew all 6 Q.
about that, did he not?  7

He did.  8 A.
All right.  Now, when you got back in 9 Q.

the rental vehicle, what exactly did you tell 10

Mr. Fairfax? 11

"I saw nothing hanging down from the 12 A.
vehicle."   13

All right.  Why is it that you were 14 Q.
willing to remove something from the vehicle? 15

Because I thought Cyndi Steele was a 16 A.
really nice lady.  17

All right.  And did you understand that 18 Q.
what you might be removing or what you were going 19

to remove was an explosive device? 20

Not to my understanding.  21 A.
What was your understanding?  22 Q.
Pretty much a north Idaho firework, 23 A.

something that wouldn't go off.  24

All right.  And what is a "north 25 Q.

1157
Idaho firework"?  1

First of all, who do you use that 2

expression with? 3

Friends and family. 4 A.
With Larry Fairfax?  5 Q.
I assume so.  6 A.
All right.  When you say "I assume so," 7 Q.

does that mean you actually have an experience 8

making north Idaho firecrackers with him?  9

Yeah.  10 A.
And what is that experience?  What did 11 Q.

you do in the past?  12

Making loud booms for the 4th of July.  13 A.
All right.  Did you use a pipe?  14 Q.
Not metal.  15 A.
All right.  Plastic pipes? 16 Q.
Yes.  17 A.
All right.  And you've built these with 18 Q.

Mr. Fairfax in the past on the 4th of July? 19

I have never built them with Larry, no.  20 A.
All right.  You just -- you just 21 Q.

observed them going off?  22

Correct.  23 A.
And Mr. Fairfax set them off?  24 Q.
At times.  25 A.

1158
All right.  Now, going back to when you 1 Q.

were near Cyndi Steele's car, I believe you said 2

you were willing to take something off of there 3

because it was a north Idaho firecracker; correct? 4

Correct.   5 A.
It wasn't your understanding that it 6 Q.

was a car bomb designed to explode? 7

That was my understanding.  8 A.
And based upon what Mr. Fairfax told 9 Q.

you, you weren't -- you didn't believe you were at 10

any risk; correct? 11

I didn't believe I was in danger, no.  12 A.
All right.  Did you return to the 13 Q.

Spokane or Coeur d'Alene area after leaving Cyndi 14

Steele's mother's house? 15

No. 16 A.
All right.  Where did you go?  17 Q.
Home.  18 A.
Okay.  To Sagle -- I'm sorry -- 19 Q.

correct?  The Sagle area? 20

Correct.   21 A.
On the way home, you talked with Larry 22 Q.

Fairfax; correct? 23

Yes.  24 A.
And you talked about the fact that he 25 Q.

1159
wanted to be on the "Oprah" show; correct? 1

No.  2 A.
MS. WHELAN:  Objection, Your Honor.  3

Hearsay.  4

MR. McALLISTER:  Well, I asked if he talked 5

about it. 6

THE COURT:  Sustained.  Counsel --  7

THE WITNESS:  No. 8

THE COURT:  -- rephrase the question.  9

MR. McALLISTER:  I will, Your Honor.10

BY MR. McALLISTER:  11

What did you talk about?  12 Q.
MS. WHELAN:  Objection.  I think it's too 13

broad.  It needs to be specifically with this 14

witness.  15

THE COURT:  Sustained.  16

BY MR. McALLISTER:17

What did you say to Larry Fairfax?  18 Q.
In regards to?  19 A.

THE COURT:  Just refer to what you told him.  20

BY MR. McALLISTER:21

In regards to your going to Cyndi 22 Q.
Steele's mother's house and attempting -- or 23

anything you did at Cyndi Steele's house, what did 24

you say to him?  25
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I told him I didn't see anything under 1 A.

the car and that I wouldn't even go back to the 2

car if it was at her mother's house.  3

All right.  Why not?  4 Q.

Because of all the neighbors watching 5 A.

me.  6

All right.  Did you discuss with him at 7 Q.

any time -- did you say anything about the "Oprah" 8

show? 9

On the first trip, no.  10 A.

All right.  How about -- well, let 11 Q.
me -- let me put this in context.  Did you make a 12

second trip to the Portland area? 13

I did.  14 A.
And did you do that on the night of 15 Q.

June 10th and the early-morning hours of June 16

11th?  17

I believe so.  18 A.

All right.  And prior to going to the 19 Q.
Portland area, did you see Mr. Fairfax meet with 20

police officers? 21

I believe so.  22 A.
All right.  Where was that at?  23 Q.

The Westmond Chevron. 24 A.

And did you see the police officers or 25 Q.

1161

anyone give Mr. Fairfax $500? 1

I saw something handed, but I don't 2 A.

know what -- what it was.  3

All right.  From the policeman to 4 Q.

Mr. Fairfax?  5

Correct. 6 A.
All right.  Do you know what your 7 Q.

instructions were at that point in time?  8

We were heading back to Portland.  9 A.

All right.  Were you aware of the fact 10 Q.

that your cousin, Mr. Fairfax, at that point in 11

time was working with the FBI? 12

I learned that about a mile before the 13 A.

Westmond store.  14

All right.  And what was your purpose 15 Q.

in going back to the Portland area again?  16

We were doing it in whatever deal that 17 A.
Larry had worked out with the feds.  18

Okay.  When you say "the feds," does 19 Q.
that mean the FBI? 20

Whoever it was.  I don't particularly 21 A.

know.  22

All right.  And in driving back, did 23 Q.

you talk to him about the "Oprah" show? 24

On the second trip?  25 A.

1162

Yes.  1 Q.
Yes.  After, yeah.2 A.

What did you say?  3 Q.
THE COURT:  Limit yourself just to what you 4

said.  5

THE WITNESS:  I'm not understanding. 6

THE COURT:  What did you say to Mr. Fairfax?  7

THE WITNESS:  About the "Oprah" show or -- 8

BY MR. McALLISTER:9

Yes.  10 Q.

"Cool."  I'm not understanding -- 11 A.
THE COURT:  No.  You're actually -- I'm only 12

chuckling.  You're doing fine.  You're doing fine.  13

THE WITNESS:  It was small talk.  14

THE COURT:  I understand.  15

Mr. McAllister. 16

BY MR. McALLISTER:17

Without telling us what was said by 18 Q.
Mr. Fairfax, was he bragging to you?  19

MS. WHELAN:  Objection.  Hearsay.  20

MR. McALLISTER:  I'm asking about the 21

context of the conversations, Judge, as 22

opposed to -- 23

THE COURT:  Well, I'll allow that question 24

but not the follow-up as to specifically what was 25

1163

said.  You may --1

THE WITNESS:  There was no braggatry 2

involved.3

BY MR. McALLISTER: 4

Okay.  Did you think he was serious?  5 Q.
About the "Oprah"?  That was like an 6 A.

over-the-top thing.  But, yeah, I thought he -- it 7

might work out for him.  I didn't know.  8

MS. WHELAN:  Objection.  Move to strike.  9

THE COURT:  Counsel, I'm going to sustain 10

the objection and strike the last response. 11

MR. McALLISTER:  Judge, may we approach?  12

THE COURT:  Or you can cite an exception 13

under the hearsay rule.  14

MR. McALLISTER:  That's what I intend to do. 15

THE COURT:  Can you just, without 16

a speaking -- 17

MR. McALLISTER:  Co-conspirator exception to 18

the hearsay rule.  19

THE COURT:  Approach.  20

(Sidebar commences as follows:) 21

THE COURT:  The problem is it has to be in 22

furtherance of the conspiracy.  How does 23

Mr. Steele -- Mr. Fairfax bragging about that he 24

may be on the "Oprah" show, how does that further 25
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the conspiracy?  1

MR. McALLISTER:  The hearsay that has been 2

objected to by the government is the fact that he 3

said he was going to save Cyndi Steele and, at the 4

same time, take money off of Edgar Steele, and it 5

was a win-win situation.  And that's why they were 6

going there, because -- 7

THE COURT:  I think that's almost what 8

Mr. Fairfax -- or Mr. -- yeah, Mr. Fairfax 9

testified to.  10

So you're saying now that Mr. Maher is 11

part of that conspiracy?  12

MR. McALLISTER:  Absolutely, I am.  13

THE COURT:  Well, was he participating in 14

it?  I mean, he indicated he didn't even know why 15

he was there until after they had already arrived. 16

MR. McALLISTER:  Yeah.  But once he arrived, 17

he -- Mr. --  18

THE COURT:  Ms. Whelan, I'm not sure that 19

statement is inconsistent with what Mr. Fairfax 20

testified to, anyway.  21

MS. WHELAN:  I don't know if it's 22

inconsistent, but it's still hearsay. 23

THE COURT:  Well, unless it's a 24

co-conspirator statement.  25

1165
MS. WHELAN:  And the other issue is he just 1

testified about that -- about a mile before they 2

got to the Westmond store, that then he found out 3

that Fairfax was working with the feds.  Okay?  4

And then this conversation occurs after that that 5

they're talking about.  There is no conspiracy. 6

THE COURT:  How -- this doesn't tie 7

together.  If he was bragging to Mr. Maher about 8

saving Cyndi Steele, "I'm going to get on the 9

'Oprah' show," but this statement is made after -- 10

during the second visit to Portland -- 11

MR. McALLISTER:  That is correct. 12

THE COURT:  -- and after Mr. Maher is aware 13

that Mr. Fairfax is actually working with the 14

government, how does that further any conspiracy?  15

MR. McALLISTER:  Because I think it would 16

lead the jury to believe that Mr. Fairfax wasn't 17

really working with the government.  He was taking 18

money from them, and he was taking money from 19

Edgar Steele, and he wanted to be the hero. 20

THE COURT:  Well, even if he wanted to be 21

the hero, unless this defendant was part of his 22

trying to be a hero, then, I don't see how that's 23

in furtherance of any conspiracy.  24

If anything, it's kind of contrary to 25

1166

the conspiracy.  Because he is, A, suggesting that 1

he wasn't really serious in whatever it was they 2

were doing on the earlier trip; and that this 3

witness is not -- does not seem to be part of 4

that.  5

I'll allow you to try to lay a further 6

foundation as to his involvement in that 7

conspiracy, but I think the statement is really 8

outside the conspiracy.  He is talking about 9

things he was doing on his own.  10

Ms. Whelan, what -- 11

MS. WHELAN:  I'm trying to look at the -- 12

THE COURT:  It's 801(d)(2)(E). 13

MS. WHELAN:  That's where I'm at.  14

MR. HAWS:  It's in the course of and in 15

furtherance of -- 16

MS. WHELAN:  The problem here is there's no 17

showing that he's speaking on behalf of --18

THE COURT:  That's what I'm saying.  19

MS. WHELAN:  -- Larry Fairfax.  20

THE COURT:  He doesn't have to be, if he is 21

making a statement in furtherance of a conspiracy 22

and he is -- while he is a member of that 23

conspiracy.  24

I just don't see that it's in 25

1167

furtherance of a conspiracy.  Now, if you want to 1

take an effort -- you know, I've laid out what the 2

grounds rules are.  And this individual has to be 3

part of that conspiracy in order for it to apply.  4

All right?  5

(Sidebar concluded.) 6

THE COURT:  Mr. McAllister, proceed.  7

MR. McALLISTER:  Thank you, Your Honor.  8

BY MR. McALLISTER:9

Mr. Maher, is it fair to say, on your 10 Q.

first trip on May 31st, that Larry Fairfax wanted 11

you to help him do some things? 12

On May 31st, Larry wanted me to go on a 13 A.

trip with him to keep him company.  14

All right.  And then, once you got to 15 Q.
the Portland area, he explained to you certain 16

details; correct?  17

Very few.  18 A.
All right.  And then later that day, 19 Q.

you went to Cyndi Steele's mother's house; 20

correct? 21

Correct. 22 A.
And he told you what it is he wanted 23 Q.

you to do; correct?  24

Correct.  25 A.
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foundation, relevance.  1

THE COURT:  Sustained.  2

BY MR. McALLISTER:3

Well, did you observe her conducting 4 Q.

her own investigation into the facts of this case? 5

I did.  I was able to hear a couple of 6 A.
phone calls she made and then times she was 7

spending on the Internet.  8

All right.  And this went on for some 9 Q.

period of time; correct? 10

Correct. 11 A.
Has Cyndi ever, at any time, confided 12 Q.

in you that she has been abused in any way by 13

Edgar Steele? 14

Absolutely not.  15 A.

Has she ever said she has even been 16 Q.

verbally assaulted or attacked by Edgar Steele? 17

Absolutely not. 18 A.

MS. WHELAN:  Objection.  Hearsay.  Move to 19

strike.  I think the witness --20

THE COURT:  Sustained.  Instruct the jury to 21

disregard the last response.  22

BY MR. McALLISTER:23

Have you observed them together --  24 Q.

I have.  25 A.

1237
-- through the last ten years?  1 Q.

Yes.  2 A.

Have you ever seen them act out to each 3 Q.
other?  4

No.  5 A.

MR. McALLISTER:  All right.  Thank you, 6

ma'am. 7

THE COURT:  Cross, Ms. Whelan?8

CROSS-EXAMINATION 9

BY MS. WHELAN:10

Ma'am, you were not at the Steele place 11 Q.
on June 9th, 10th, or 11th, were you? 12

No, I was not. 13 A.

You were not a party to conversations 14 Q.
between the defendant and Larry Fairfax, were you? 15

No, I was not.  16 A.

MS. WHELAN:  Nothing else, Your Honor.  17

Thank you.  18

THE COURT:  Anything else, Mr. McAllister?  19

MR. McALLISTER:  No, Your Honor. 20

THE COURT:  All right.  You may step down, 21

Ms. Cochran.  Thank you for being here.  22

Is there any need to keep this witness?  23

MS. WHELAN:  No objection. 24

THE COURT:  All right.  I'll leave it up to 25

1238

counsel whether she is retained on subpoena or 1

not.  2

Call your next witness.  3

MR. McALLISTER:  Kelsie Steele.  4

THE COURT:  Ms. Steele, would you please 5

step before the clerk and be sworn.  6

KELSIE STEELE, 7

having been first duly sworn to tell the whole 8

truth, testified as follows: 9

THE CLERK:  Please state your complete name 10

and spell your last name for the record.  11

THE WITNESS:  Kelsie Marguerite Steele, 12

S-T-E-E-L-E. 13

THE COURT:  You may inquire, Mr. McAllister.  14

MR. McALLISTER:  Thank you, Your Honor. 15

DIRECT EXAMINATION16

BY MR. McALLISTER:17

Ms. Steele, it's not generally my 18 Q.
practice to ask a lady her age, but would you tell 19

us how old you are?  20

I'm 20 years old.  21 A.

All right.  You are the daughter of 22 Q.
Edgar and Cyndi Steele; correct? 23

That is correct.  24 A.
Did you grow up as a family in their 25 Q.

1239

home?  1

Yes, with my brother and sister, my mom 2 A.

and dad.  We grew up as a happy family.  3

All right.  And can you tell us today a 4 Q.

little bit about yourself:  what you're doing, 5

where you reside, et cetera.  6

I currently, actually, just recently 7 A.
moved to Oregon City, Oregon.  I moved in with my 8

grandma.  She is currently going through chemo 9

with cancer.  I moved in her to help her out 10

through the chemo. 11

If you could go just a little slower, 12 Q.

it would be very helpful for our record.  13

All right.  I got -- I've been -- I 14 A.
work full time in retail.  I've been with a 15

company for a year-and-a-half as an assistant 16

manager.  And I currently got myself back into 17

school, enrolled at Clackamas Community College.  18

All right.  And have you been working 19 Q.

with your mother since June 11, 2010?  20

You mean with the case?  21 A.

Yes.  22 Q.
I wouldn't say "working with."  23 A.

Definitely -- I can definitely testify she wanted 24

to come with her own conclusion, her -- stand on 25
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her own, come up with what she believed, what she 1

knew as to be the truth.  And same with my brother 2

and sister and myself. 3

MS. WHELAN:  I would object.  It's vouching.  4

THE COURT:  It's what?  5

MS. WHELAN:  I believe it's vouching. 6

THE COURT:  I don't know if it's vouching 7

yet, but it -- well, I'm going to allow the 8

witness's response to stand.  Probably the concern 9

may be over the subsequent questions, and you will 10

reinterpose the objection at that time.  11

Mr. McAllister. 12

BY MR. McALLISTER:13

In the course of -- well, let me ask it 14 Q.
this way, if I can:  Have you listened to the 15

recordings in this case? 16

Yes, I have.  17 A.
On how many occasions?  18 Q.
Several.  19 A.
And these are the recordings that you 20 Q.

heard in the courtroom of June 9th and June 10th?  21

Yes.  22 A.
And you've heard them several times 23 Q.

before, outside the courtroom, have you not?  24

Yes, I have.  25 A.

1241
Based upon living with your father for 1 Q.

the last 20 years, do you believe that it's his 2

voice on the recordings? 3

MS. WHELAN:  Objection.  Foundation.  4

THE COURT:  Well, approach. 5

(Sidebar commences as follows:)   6

THE COURT:  Counsel, I think that it's 7

actually Rule 901(5) indicates that -- it's 8

901(b)(5) -- "the identification of a voice, 9

whether heard firsthand or through mechanic or 10

electronic transmission or recording, by opinion 11

based upon hearing the voice at any time under 12

circumstances connecting it with the alleged 13

speaker."  14

I think that's classic what counsel is 15

doing.  I think the witness can testify, "It 16

doesn't sound like my father's voice," period.  17

That's about all she can say. 18

MS. WHELAN:  And, Judge, my concern is that 19

we are trying to somehow get into the Papcun 20

evidence through Ms. Steele and -- 21

THE COURT:  I understand your concern.  But 22

if this witness is going to testify it doesn't 23

sound like her father's voice, then, that's what 24

she can testify to.  I don't know how to preclude 25

1242
that.  1

MS. WHELAN:  And I have one other request.  2

The gallery behind me is getting very verbal about 3

objections and everything else.   4

THE COURT:  I will instruct that if there is 5

any further comments or outbursts, I will instruct 6

the court security officer to remove anybody from 7

the courtroom.8

MS. WHELAN:  Thank you.9

MR. McALLISTER:  Judge, I don't know that 10

there has been any outbursts. 11

THE COURT:  There hasn't been outbursts.  12

But if they are making comments that are loud 13

enough for counsel to hear, they may be loud 14

enough to be heard by the jury.  15

(Sidebar concluded.) 16

THE COURT:  I'm going to overrule the 17

objection.  18

I would caution those in the gallery 19

that it's extremely important that there not be 20

any expressions -- in fact, there really shouldn't 21

even be any discussion, even quiet whispering 22

among yourselves.  If you need to visit or want to 23

make a comment, please step into the hallway to do 24

so.  25

1243
And if you cannot do so, then I will 1

direct the court security officer to remove anyone 2

who feels unwilling or unable to comply with the 3

court's order in that regard.  4

Mr. McAllister, proceed. 5

BY MR. McALLISTER:6

Directing your attention back again to 7 Q.
the recordings that you have listened to that have 8

been identified as being made on June 9th and June 9

10th, do you recognize your father's voice on 10

those recordings?  11

There is -- there are sounds of 12 A.
similarity, but the consistency of sentence 13

structures and grammar and vocabulary is 14

completely off. 15

MS. WHELAN:  Judge, I would object as to 16

foundation.  This witness hasn't indicated any 17

expertise in those areas.  18

THE COURT:  Just a moment.  I'm going to 19

sustain the objection.  I think the witness can 20

testify as to the sounds.  But unless there is 21

some further foundation of background of -- I 22

think we're getting into something more than what 23

we discussed at sidebar.  24

So the witness can testify as to the 25
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sounds and whether she recognizes the voice; but 1

anything beyond that, I'll sustain the objection.  2

BY MR. McALLISTER:3

Same question, Ms. Steele:  Do you 4 Q.
recognize the sounds as your father's voice?  5

So I can properly answer the question, 6 A.
can you rephrase it for me?  7

Sure.  Does the voice on the recording 8 Q.
sound like your father?  9

Honestly, most parts.  10 A.
Okay.  But there are parts where it 11 Q.

does not; correct? 12

No.  13 A.
Have you been in the barn on your 14 Q.

family's property? 15

I grew up in that barn.  16 A.
All right.  Can you hear birds chirping 17 Q.

or singing in the barn? 18

Yeah.  We had, actually, there up in 19 A.
the railing, ceiling of the barn, we had actually 20

some birds' nests.  And, you know, on occasion, 21

maybe in the mornings, we would hear birds; maybe 22

some throughout the day.  23

You listened to the recordings of June 24 Q.
9th and June 10th, and there are some bird noises; 25

1245
correct? 1

Yes.  2 A.
Do you think they're real? 3 Q.

MS. WHELAN:  Objection.  Foundation.  4

THE COURT:  Sustained.  5

BY MR. McALLISTER:6

In listening to the recordings, there 7 Q.
is also sounds of a train whistle; correct? 8

Yes, there is.  9 A.
In your experience, can you hear any 10 Q.

train whistle on your family's property? 11

I have never heard a train while I was 12 A.
within that barn.  13

Okay.  While you were growing up, did 14 Q.
your father ever, in any way, threaten you?  15

Oh, goodness, no.  16 A.
Did he ever, in any way, physically 17 Q.

harm you? 18

No.  19 A.
Did you observe him with your mother?  20 Q.
Yes.  21 A.
What did you observe about their 22 Q.

relationship? 23

They love each other.  Definitely what 24 A.
I look for -- what I want in a relationship with 25

1246
somebody one day is -- I base off of their 1

relationship.  2

You've heard testimony here that your 3 Q.
mother and father -- I'll restate that.  4

You heard testimony here that your 5

mother actually filed for a divorce when you were 6

about ten years old.  7

Yes.  That's correct. 8 A.
Do you recall anything about that? 9 Q.
Yes, I do.  10 A.
What is that?  11 Q.
I do recall, yes, they had brought it 12 A.

up to myself, my brother, and my sister.  Yes, I 13

remember that day.  14

It was -- honestly, it was a brief 15

period that -- you know, every relationship has 16

its problems.  And they fixed their problems, and 17

they were stronger than ever.  18

And since that day, I have seen many 19

acts of love from both of them:  never forgetting 20

anniversaries, birthdays, always telling each 21

other they love each other, always talking on the 22

phone when the other is gone.  23

MR. McALLISTER:  Thank you, Ms. Steele. 24

THE COURT:  Before -- Counsel, I did want to 25

1247
clarify my prior ruling.  And I'll refer you to 1

the rule, and perhaps I'll allow Mr. McAllister to 2

reopen.  3

But Rule 901(b)(4), I don't think the 4

foundation was laid for that through this witness, 5

although that may have been where counsel was 6

going.  If counsel were -- I'll leave it to that.  7

If you want to review the rule and if 8

you want to talk about specific characteristics as 9

opposed to just simply a general observation, I 10

may well allow that line of inquiry into what, I 11

think, speech patterns that Ms. Steele referred 12

to. 13

MR. McALLISTER:  Judge, I'll try to ask a 14

few more questions and see if I'm in accordance 15

with the rule. 16

THE COURT:  All right.  17

BY MR. McALLISTER:18

When you were listening to these 19 Q.
recordings, did you attempt to listen to them with 20

a typed transcript?  21

Honestly, I listened to them with the 22 A.
transcript and without the transcript.  That way, 23

I could analyze not only what was written on the 24

transcript, also just being able to listen, 25
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listening to how things were said.  1

All right.  And I think you said in 2 Q.

some parts, you thought it was your father's 3

voice; and in other parts, you did not think it 4

was your father's voice; correct? 5

True.  6 A.
All right.  Were you listening for 7 Q.

typical phrases that he uses?  8

I wasn't necessarily listening for 9 A.

typical phrases that he used.  I mean, there were 10

some things that came out that, yes, he says that; 11

so do several other people say that -- that were 12

said that I did notice.  The main thing that I 13

noticed throughout it is it's just not the way 14

that he talks.  15

MR. McALLISTER:  Thank you.  16

THE COURT:  Ms. Whelan.17

CROSS-EXAMINATION 18

BY MS. WHELAN:19

Ms. Steele, you were not living in 20 Q.

Idaho on June 9th, 10th, or 11th, were you? 21

No, I was not. 22 A.
You were living in Texas? 23 Q.

That's correct. 24 A.

How long had you been living there? 25 Q.

1249
I was living in Texas for, I believe, a 1 A.

year-and-a-half.  2

Are you aware that, according to the 3 Q.
BNSF Railroad, there is a train that goes in Sagle 4

from 6:00 to 6:45 p.m. on June 10th? 5

One train --6 A.
Okay.  And it happens --  7 Q.

-- yes.  Three miles -- approximately 8 A.
three miles away.9

And it happens at nighttime?10 Q.

THE COURT:  We need to go one at a time.  11

Wait until Ms. Whelan has completed the question 12

before you start to respond.  13

And, Ms. Whelan, wait for the response 14

to be completed before you ask your next question.  15

Proceed.  16

BY MS. WHELAN:17

The train comes at night, doesn't it?  18 Q.

Within that time period of the 19 A.
recording, there is one train that goes by.  20

Okay.  And you know that because you 21 Q.

checked, as well?  22

Yes, that's correct.  23 A.

And so I'd like you to look -- 24 Q.

MS. WHELAN:  The jury camera isn't on, is 25

1250

it, Judge?  1

THE COURT:  No, it is not.  2

BY MS. WHELAN:3

Looking at that document, that comports 4 Q.

with what your investigation found, too, doesn't 5

it?  6

Yes.  7 A.
MS. WHELAN:  Your Honor, we would move to 8

admit Exhibit 25. 9

MR. McALLISTER:  I object on hearsay grounds 10

and lack of authentication.  It also talks 11

about -- 12

THE COURT:  It would appear to be hearsay, 13

Counsel.  I don't know if you want to offer an 14

exception to the hearsay rule or -- 15

MS. WHELAN:  Well, I think I'll just ask a 16

couple more questions, Judge.  17

BY MS. WHELAN:18

Trains pass by Sagle, Idaho, on -- 19 Q.

excuse me.  Your investigation confirmed that 20

trains passed through Sagle, Idaho; and that on 21

June 9th, it passed between 6:00 and 6:45?  That 22

was what your investigation showed; correct? 23

It was what was brought to my 24 A.
attention, yes.  25

1251

Okay.  And on June 10th, it passed from 1 Q.
6:00 p.m. to 6:40 p.m.?  That's consistent with 2

your investigation, isn't it?  3

I'm going to be one hundred percent 4 A.

completely honest.  It's what was directly brought 5

to my attention.  I'm not sure if those -- that 6

exact time range.  I think I actually had a 7

broader time range.  8

And when you listened to these 9 Q.
recordings -- in fact, you had a conversation with 10

your father and told him you didn't know if you 11

were supposed to be listening to them, didn't you?  12

To the recordings?  13 A.

Mm-hmm.  14 Q.
Back then, at one point, you know, I 15 A.

kind of hesitated.  I wasn't -- I wasn't sure.  16

And then it was brought to my attention that I 17

was.  And then I kind of had a "Oh, wait," like -- 18

but, you know, it was brought to my attention that 19

it was okay. 20

And you listened to those recordings at 21 Q.

your mother's lawyer's office? 22

I was -- I listened to them with the 23 A.

lawyers, yes.  24

Right.  Now, you don't want to believe 25 Q.
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that your dad would want your mother killed, do 1

you? 2

I don't believe it.  3 A.
You wouldn't want to believe it, 4 Q.

either, would you? 5

I don't believe it.  6 A.
I understand.  My question is, Miss:  7 Q.

You don't want to believe it?  8

Of course, I don't want to.  And I 9 A.
don't.  And it's not because I don't want to.  10

MS. WHELAN:  Your Honor, I would move to 11

strike the last part, please. 12

THE COURT:  I'll strike the last comment.13

The question was pretty direct.  So if 14

you would just answer counsel's question.  15

Mr. McAllister will have a chance to allow you to 16

explain your answer a little more fully, if you 17

wish.  18

Ms. Whelan.  19

BY MS. WHELAN:20

You -- and your father asked you to do 21 Q.
numerous things from jail, didn't he?  22

Well, yes, like send him books. 23 A.
You sent him books and magazines? 24 Q.
Yes, that's correct.  25 A.

1253
Books on Russian? 1 Q.
Yes, that's correct.  2 A.
Where did the money come to send those?  3 Q.
Some of the money my mom did supply for 4 A.

me.  I did pay for quite a bit of it at the 5

beginning.  And then, from there, yes, we did 6

actually, at one point, started receiving 7

donations from people who believed in my dad. 8

And you used that money, didn't you?  9 Q.
To pay for books and magazines.  10 A.
And sometimes you sent the wrong 11 Q.

magazines, didn't you?  12

What do you mean, sent the wrong ones?  13 A.
You sent magazines that your dad hadn't 14 Q.

asked for, or he didn't want those, did he? 15

Well, I sent some that I thought he 16 A.
might be interested in, as well, to keep him 17

occupied.  He didn't have anything else to do.  18

And even from jail, he called you and 19 Q.
told you that those were the wrong ones and to 20

take care of it, didn't he? 21

From there, I would try getting him the 22 A.
right books. 23

Your father was very particular as to 24 Q.
what he wanted, wasn't he?25

1254

Yes.  And I did my best to get him the 1 A.
books that he wanted.  Not all of them were 2

available, though, in the paperback restrictive 3

that the jail wanted. 4

And if you sent your father the wrong 5 Q.
book, he made sure and corrected you, didn't he?  6

He would let me know if I messed up.  7 A.
Did you ever hear your dad use the term 8 Q.

"Mission Impossible"? 9

To be completely honest, I don't 10 A.
recall.  11

And you -- what's your education 12 Q.
background?  13

My education background is I -- I did a 14 A.
mixture of home school and public schooling.  I 15

attended Sandpoint High School specifically for 16

music classes.  Of course, I wanted to go to more 17

music classes than I could with the academics at 18

the high school.  So, in my choice, I took up 19

Internet courses so I could study more music at 20

the local high school.  And then, I mean, from 21

there, I did go and obtain my GED.  22

Okay.  Any college degree?  23 Q.
No college degree.  I had started at 24 A.

Spokane Falls Community College; though, due to 25

1255

nobody would hire me because I was going to 1

school -- I didn't have the free schedule -- and I 2

needed to pay rent on the place I was living at 3

somehow, I ended up having to get a job.  And, 4

unfortunately, I had to drop out.  5

And thankfully, finally, I have been 6

able to financially be able to get myself back 7

into school to be able to obtain a college degree.  8

But you don't currently have a college 9 Q.
degree; correct? 10

No.  I don't think most 20-year-olds 11 A.
do. 12

MS. WHELAN:  Your Honor, I'd move to strike.  13

I'm just trying to establish a foundation. 14

THE WITNESS:  I do not.15

BY MS. WHELAN: 16

You don't have a background in audio 17 Q.
engineering?18

No, I do not.  19 A.
You don't have a background in 20 Q.

phonetics? 21

No. 22 A.
You aren't a speech therapist? 23 Q.
No. 24 A.
You have no specialty in speech 25 Q.
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patterns or speech identification of anything, do 1

you? 2

No, I do not.  3 A.
MS. WHELAN:  May I have just a moment, 4

Your Honor?  5

THE COURT:  Yes.  6

MS. WHELAN:  Thank you.  Nothing else, 7

Your Honor.  8

THE COURT:  Redirect?9

REDIRECT EXAMINATION 10

BY MR. McALLISTER:11

Ms. Whelan asked you questions about 12 Q.

Russian books.  Do you recall that? 13

Yes.  14 A.
You were aware of the fact that your 15 Q.

father was working a case involving a Russian 16

bride scam; correct? 17

Yes, I was.  18 A.

Was your mother aware of it? 19 Q.
Yes, she was.  20 A.

What was your perception of it? 21 Q.

Again, to be completely honest with 22 A.
you, it was something that I didn't know a whole 23

lot about.  It was kind of -- honestly, my dad and 24

I would talk some about his legal courses and so 25

1257

forth.  You know, it would kind of come up with, 1

"Oh, what's new with you?" especially when I would 2

come home to visit.  3

You know, he told me about it one day.  4

And it tends to be -- honestly, with a lot of the 5

legal courses, he would -- we would kind of 6

wrestle around the conversation, and I would kind 7

of back out just because it was -- it wasn't a 8

huge interest for me.  I was interested in what he 9

was doing, which is why we got to the topic.  But 10

getting into more details, it was kind of not a 11

huge common interest at the time.  12

Was it also kind of a joke around your 13 Q.

house?  14

Yes.  15 A.

All right.  Ms. Whelan asked you -- 16 Q.

well, I'll ask the question this way:  Why don't 17

you believe that your father would hire someone to 18

kill your mother? 19

MS. WHELAN:  Objection.  Relevance, and I 20

believe it's ultimate issue, 609. 21

THE COURT:  Sustained.22

BY MR. McALLISTER:23

When Ms. Whelan wouldn't let you answer 24 Q.

the question, was there some reason that you 25

1258

wanted to express? 1

MS. WHELAN:  Your Honor, I object to the 2

form of the question. 3

THE COURT:  Counsel, I'm going to sustain 4

the objection.  5

The witness can testify as to specific 6

factors regarding -- you know, that may lead her 7

to her belief, but her belief is not relevant.  8

And I think that's where we're going, directly or 9

indirectly, regardless.  10

So I'm going to sustain the objection.  11

BY MR. McALLISTER:12

Based upon your own investigation in 13 Q.

listening to the tapes, you've reached your own 14

personal conclusion, have you not?  15

Yes.  16 A.

And you're still supporting your 17 Q.

father; correct? 18

Yes, 100 percent.  19 A.

MR. McALLISTER:  Thank you. 20

THE COURT:  Anything else? 21

MS. WHELAN:  No, Your Honor.  Thank you.22

THE COURT:  You may step down.  Thank you.23

Call your next witness.  24

MR. McALLISTER:  The government [sic] would 25

1259

recall Cyndi Steele. 1

THE COURT:  Ms. Steele, would you please 2

retake the witness stand.  I don't think we 3

released you; and, therefore, you're still under 4

oath. 5

CYNDI STEELE, 6

having been previously sworn to tell the whole 7

truth, testified as follows:  8

THE COURT:  I'd just remind the witness, you 9

are still under oath.  10

You may inquire of the witness.11

DIRECT EXAMINATION12

BY MR. McALLISTER:  13

Ms. Steele, just for the record, you're 14 Q.
the same Cyndi Steele that testified earlier in 15

this trial; correct? 16

Yes.  17 A.

I've placed on the monitor Exhibit 18 Q.
2001.  If you could review that, please.  19

I have.  20 A.
Are you familiar with this document? 21 Q.

Yes, I am.  22 A.
Did you assist in having your mother 23 Q.

sign the document? 24

Yes, I did.  25 A.
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Did you see her sign the document?  1 Q.

Yes.  2 A.

Was the document written as a letter of 3 Q.

authorization to allow your mother's son-in-law, 4

Edgar Steele, to serve as a power of attorney? 5

Yes, it was.  6 A.

And was it used in accordance with 7 Q.

attempting to modify the loan on your mother's 8

house? 9

It was -- well, modify -- it was -- we 10 A.

were -- it was an attempt to possibly get what 11

they call a reverse mortgage, so that maybe she 12

could stay in the home, which didn't work.  So 13

then it went into a modification.  And then, 14

eventually, it went into helping her because none 15

of those were working, and her house was going to 16

be foreclosed on.  So all issues around her -- 17

helping her with her house.  18

All right.  In other words, your mother 19 Q.

gave your husband a power of attorney?  20

Yes, she did.21 A.

MR. McALLISTER:  I would offer Exhibit 2001, 22

Your Honor.  23

THE COURT:  Any objection?  24

MR. HAWS:  Relevance, Your Honor. 25

1261

THE COURT:  I'm not sure I see the relevance 1

myself.  Perhaps -- could you, through some 2

further questions, perhaps tie it in?  I'm --3

MR. McALLISTER:  Well --4

THE COURT:  Or, if not, we can discuss it at 5

sidebar, but I prefer not to if we can just -- 6

MR. McALLISTER:  Judge, I think I best make 7

the argument to you at sidebar.  8

THE COURT:  All right.  Approach. 9

(Sidebar commences as follows:) 10

THE COURT:  Mr. McAllister, I may be getting 11

dense.  As I understand, it's a power of attorney 12

issued by Mrs. Steele's mother granting Mr. Steele 13

a power of attorney to represent her in doing some 14

business with regard to a loan.  15

MR. McALLISTER:  That's correct. 16

THE COURT:  Now, why is that relevant?  17

MR. McALLISTER:  Because they have charged 18

him with attempting to kill her.  And this is 19

inconsistent with the charges.  It's right on 20

point, Judge.  Why would -- 21

THE COURT:  Why is it inconsistent with the 22

charges?  23

MR. McALLISTER:  Because why would somebody 24

spend their own money, why would somebody act as a 25

1262

power of attorney if they intended in any way to 1

harm her or kill her?  2

I think it goes to the heart of the 3

charges.  It's conduct inconsistent with the 4

government's charges. 5

THE COURT:  Conduct by who?  6

MR. McALLISTER:  By Edgar Steele, by 7

agreeing to do it.  By -- and the next exhibit is 8

the check he wrote.  9

THE COURT:  So if you have a power of 10

attorney for someone, that precludes you from 11

developing the intent to kill them if you're -- 12

have some interest in -- I'm just not seeing the 13

connection. 14

MR. McALLISTER:  Certainly does not preclude 15

you from killing them, but it certainly is strong 16

evidence of inconsistency of the fact that you had 17

no intent to kill them.  18

If the government wants to say it was 19

somehow a ruse, that's fine, but I'm just showing 20

his conduct that's inconsistent with a man who is 21

going to murder his mother-in-law.  22

THE COURT:  Mr. Haws, do you want to weigh 23

in?  24

MR. HAWS:  Well, what these charges are 25

1263

about, Your Honor --1

THE COURT:  Step to the mic.2

MR. HAWS:  What these charges are about is 3

the defendant's intention to kill his 4

mother-in-law and his -- and his wife.  It has 5

nothing to do with whether he was willing to do 6

legal work for them back six months earlier.  And 7

it's just not relevant to what we're doing here.8

Besides, this witness is really not in 9

a position to testify as to the legal arrangement 10

or speak for her mother or speak for the 11

defendant, either one.  12

So I think we've got the wrong witness 13

if we want to cover this in any event.  It's not 14

relevant, and there is certainly not sufficient 15

foundation for it.  16

THE COURT:  Well, Mr. McAllister, I just 17

don't see the connection.  I mean, if all it did 18

is indicate that Mr. Steele was given a power of 19

attorney by Ms. Kunzman -- now, I'm not suggesting 20

that the motive here was financial or that 21

Mr. Steele was in some way trying to obtain some 22

financial benefit through, you know, murdering his 23

mother-in-law, assuming the government's -- you 24

know, accepting the government's allegations here.  25
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But, even so, I just don't see the 1

connection between the two.  Now, maybe -- that's 2

why I suggested maybe there is a next step that 3

might tie this in and make it relevant.  But at 4

this point, I just don't see its relevance. 5

MR. McALLISTER:  Well, the next exhibit, 6

Judge, is the check that was used to pay the 7

mother-in-law's mortgage.  And I'm going to offer 8

that, as well.  9

These were all -- the foundation has 10

been laid for these through Cyndi Steele.  She 11

said it was his [sic] mother's signature.  She 12

said she was involved in working with her mother 13

and her husband in getting this done.  14

MR. HAWS:  If I may respond, Your Honor. 15

THE COURT:  Yes.  16

MR. HAWS:  Under the rule of relevance, it's 17

whether or not this makes an issue in the case 18

more or less likely.  And these documents don't do 19

that.  20

THE COURT:  Well, the issue that 21

Mr. McAllister is arguing is that he had -- it's 22

inconsistent with an intent to murder the person 23

from whom he had a power of attorney, but I -- I'm 24

sorry.  I just don't see the connection.  I'll 25

1265
sustain the objection.  1

MR. McALLISTER:  And I take it -- 2

THE COURT:  You have a continuing objection.  3

Let's just deal with that as to 2001. 4

MR. McALLISTER:  I'm going to offer this -- 5

the next two, as well, Judge, if you want to deal 6

with those, as well. 7

THE COURT:  Well, if you can do it now or 8

just offer them, however you want.  But I -- you 9

know, if you want -- 10

MR. McALLISTER:  Well, it's -- individually, 11

on the power of attorney, Judge, it -- it's my 12

position that the issue that the government has to 13

prove is that he intended to kill his 14

mother-in-law and that these activities -- the 15

power of attorney, the check, and the letter to 16

Wachovia Mortgage -- all show a pattern of 17

conduct, actual actions that he took that are 18

relevant to the point of whether or not he formed 19

an intent to kill her.  That's why they're 20

relevant. 21

THE COURT:  And these were all in December 22

of 2009?  23

MR. McALLISTER:  No.  It's May 20th, 2010.  24

And it's -- 25

1266

THE COURT:  Well, what's -- 1

MR. HAWS:  The power of attorney -- I'm 2

sorry. 3

THE COURT:  The power of attorney is in 4

December of -- 5

MR. McALLISTER:  The power of attorney is in 6

December, and the check and the letter are in May.  7

MR. HAWS:  These letters don't say anything 8

with regard to an intent, Your Honor.  These 9

letters don't say anything with regard to intent, 10

the defendant's intent, which is relevant here.  11

MR. McALLISTER:  It's the defendant's 12

actions, what he did, that -- obviously, they 13

don't talk about his intent, but they show his 14

intent by his actions.  15

Why would he give her $2,779.37?  Why 16

would he take the trouble to write a letter to 17

Wachovia Mortgage if he was going to kill her?  18

That's the argument.  19

MR. HAWS:  Well, the other side of the 20

argument is that:  Why wouldn't he do that?  And 21

that has nothing to do with his intent to commit 22

murder.  It's not necessarily inconsistent.  23

MR. McALLISTER:  He would do it because he 24

had no intention to kill his mother-in-law, and he 25

1267

was trying to help her.  That's why he did it.  1

And the proof is in the funds that he spent.  2

THE COURT:  Well, so it's funds he actually 3

spent on her behalf?  4

MR. McALLISTER:  That is it.  5

THE COURT:  Or funds that he received 6

through her power of attorney and then forwarded 7

to her?  8

MR. McALLISTER:  No, no.  I don't think he 9

received these funds through the power of 10

attorney.  I think that -- 11

THE COURT:  So the check comes from the 12

bank?  13

MR. McALLISTER:  Yes.  14

THE COURT:  Okay.  I'm still sustaining the 15

objection.  That's as to 2001.  16

What are the other exhibits, so that 17

we don't -- unless you want to offer them in front 18

of the jury.  It's 2001 and -2 and -3?  19

MR. McALLISTER:  Yes.  20

THE COURT:  All right.  That will be the 21

court's ruling.  22

MR. McALLISTER:  As to all three?  23

THE COURT:  Except these are not marked 24

properly.  I think -- did I --25
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MR. HAWS:  Those ones were brought up here, 1

Your Honor.  2

THE COURT:  Okay.  Yeah.  2001, -2, and -3, 3

I have an extra copy here.  All right.  4

(Sidebar concluded.) 5

THE COURT:  The objection is sustained. 6

BY MR. McALLISTER:7

Mrs. Steele, in May of 20 -- in May of 8 Q.
2000 -- May 19th, 2010, did you and your husband 9

provide the funds necessary to basically save your 10

mother's house from foreclosure?  11

MR. HAWS:  Objection.  Relevance.  12

THE COURT:  Counsel, with that further 13

explanation, which I don't think was provided at 14

sidebar, I'll allow the witness to answer.  And 15

then I may reconsider on my prior ruling.  16

Go ahead.  You may answer.  17

THE WITNESS:  Please ask it again.  18

BY MR. McALLISTER:19

On May the 19th, 2010, did you and your 20 Q.

husband provide a check in the amount of $2,779.37 21

to Wachovia Mortgage to save your mother's house 22

from foreclosure?  23

I thought it was the 20th, but it could 24 A.

have been the 19th.  I think the check was written 25

1269

on the 19th, and it was mailed on the 20th.  But, 1

yes, we did, in that amount.  2

All right.  And did your mother get to 3 Q.
keep her house?  4

No.  But it was a decision -- because 5 A.

of her health and that, she decided to put it on 6

short sale.  She did get it sold -- oh, I can't -- 7

things have been so mixed up, but a few months ago 8

and has since moved.  Because of her health 9

continually decreasing, she just -- it became an 10

issue of not -- her not being able to handle the 11

place.  12

All right.  And it was put up for sale 13 Q.

ultimately?  14

Yes, it was.  15 A.

All right.  16 Q.

MR. McALLISTER:  Your Honor, I would offer 17

2001, 2002, and 2003.  18

THE COURT:  Would you put them on the screen 19

so I can look at them again?  20

MR. McALLISTER:  That is 2001. 21

THE COURT:  All right.  Now 2002.  And the 22

2003. 23

All right.  I'm going to allow the 24

exhibits.  I'm going to reconsider and admit 2001, 25

1270

2002, and 2003.  1

(Defendant's Exhibits 2001, 2002, and 2

2003 admitted.) 3

THE COURT:  I don't -- do you want to show 4

them to the jury?  5

MR. McALLISTER:  Yes, Your Honor, briefly.  6

BY MR. McALLISTER:7

Mrs. Steele, do you recognize what's 8 Q.

been marked as Exhibit 2003?  9

Yes, I do.  10 A.

And it's dated May 19th, 2010; correct? 11 Q.
Yes, it is.  12 A.

And it's a check in the amount of 13 Q.

$2779.37, payable to Wachovia Mortgage; correct? 14

Yes.  15 A.
And underneath it, it says -- it says, 16 Q.

"Re: J. Kunzman loan," and the number; correct? 17

Yes, it does. 18 A.
And that is your mother, is it not? 19 Q.

Yes, Jacquanette Kunzman. 20 A.
Where did these funds come from?  21 Q.

It came from -- well, it came out of 22 A.
our banking account, which was off of the silver 23

that was -- that was being sold.  24

All right.  And did your husband 25 Q.

1271

approve of this? 1

Actually, it was his offer to do that 2 A.

for my mom.  And because she is my mom, I mean, I 3

certainly agreed, but he made the offer to do that 4

instead of allowing her to leave -- to lose her 5

home, so that she could have a place to live 6

longer until we could get the house -- or my mom 7

could get the house sold.  8

And if you could look at Exhibit 2002.  9 Q.
That's a letter written on your husband's 10

stationery addressed to the mortgage company 11

telling them that the check is enclosed; correct? 12

Correct.13 A.

All right.  As I understand it, the 14 Q.
first time you heard that your husband was accused 15

of attempting to murder you was from FBI Agent 16

Sotka or the other FBI agents when you were at 17

your mother's house on June 11th; correct? 18

It was -- well, the first was the two 19 A.

agents; the one that testified the other day, and 20

the other was a gal who I don't remember her name.  21

That was the first time I had heard that.  22

And then -- and then Agent Sotka 23

confirmed it by a phone conversation when the 24

agents got him on the phone.  25
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All right.  Did you ask to hear the 1 Q.

recordings that were described to you in part by 2

Agent Sotka originally on June 11th?  3

You know, I believe I asked for the 4 A.

tapes.  I'm not sure I asked Sergeant Sotka at 5

that time, because I was in such disbelief that -- 6

but I do know that the next day, I was asking 7

for them.  8

MR. HAWS:  Object to the -- object to the 9

rambling answer, which is nonresponsive.  I also 10

object to the fact that this has already been 11

covered in prior examination of this witness.  12

THE COURT:  Well, I'm not sure I would 13

describe it as "rambling."  If you want to say 14

it's a narrative response, that's a little more 15

polite way to put it, Mr. Haws.  But I think 16

that's the point you're making, and it is probably 17

objectionable for that reason.  18

I'm also concerned, though, that we not 19

replow the same ground that may have been covered 20

on the cross-examination of Ms. Steele when she 21

was called as a witness for the government.  22

So let's step back and ask a question 23

of the witness and try to stay away from areas 24

that have already been covered.  25

1273

Proceed.  1

BY MR. McALLISTER:2

When were you first able to hear the 3 Q.

recordings?  4

June 21st.  5 A.

And in the recordings -- or let me 6 Q.

rephrase that question.  7

In a telephone conversation with your 8

husband from the jail to you, you talked to him 9

about some doubts you had; correct? 10

MR. HAWS:  Objection.  Foundation.  And I 11

believe that it's also been covered already.  12

THE COURT:  I don't recall.  I'm going to 13

give the witness -- or counsel some leeway here 14

because I frankly just don't recall.  15

Proceed.  16

BY MR. McALLISTER:17

In your phone call with your husband on 18 Q.

June 13th, 2010, from the jail, did you make the 19

statement:  "Yes, I wouldn't be human if I didn't 20

have doubts when the FBI is telling me that my 21

husband wanted to kill me."  Correct? 22

I don't know I said that, but I had -- 23 A.

I told him I had doubts.  And I -- you know, I had 24

doubts.  I was examining everything.  The FBI was 25

1274

telling me I was going to be killed.  I had 1

to -- I wouldn't -- I wouldn't have been human -- 2

What did you -- 3 Q.

-- if I hadn't questioned.  4 A.

Did anything help you resolve those 5 Q.

doubts?  6

Mostly, once I listened to the tapes 7 A.

with an open mind -- because that was -- I had to 8

decide, because my life was at stake, to make a 9

true -- I don't want to say "analysis," but to 10

listen to those tapes and know what the truth was, 11

whether I liked it or not.  Plus, putting things 12

together that I was investigating that were either 13

matching or a lot of times not matching what I 14

knew was true.  15

All right.  Now, you used the word 16 Q.

"tapes."  And I used the word "recordings."  So 17

whenever you say "tapes," you really mean the 18

recordings; correct? 19

Well, yes.  I've heard both terms and 20 A.

know that there is a difference.  And now I'm so 21

confused which is the right technical word.  So, 22

yes.  23

All right.  In other words, you have 24 Q.

never seen a tape-recording.  You have seen disks 25
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that contain a recording; correct? 1

Disks.  2 A.

All right.  Now, on June 21st, when you 3 Q.

were allowed to listen to the recordings, did that 4

help resolve any doubts?  5

Absolutely.  6 A.

Why?  7 Q.

Well, actually, for many reasons. 8 A.

Let's take them one at a time, if we 9 Q.

can.  10

Noise.  Back -- you know, the 11 A.

background didn't match what I knew from the barn.  12

Birds chirped in the morning.  Trains I couldn't 13

hear out at the barn.  The tapes -- the recordings 14

were both on -- 15

MR. HAWS:  Objection, Your Honor -- 16

THE WITNESS:  -- June 9th and 10th. 17

THE COURT:  Excuse me.  Just a moment.  When 18

there is an objection, please stop your answer so 19

I can rule.20

Now, what's the objection?  21

MR. HAWS:  The objection is foundation for 22

this person to be able to offer the opinions that 23

she is offering.  24

THE COURT:  Well, as I noted previously up 25
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to this point, the witness can identify things on 1

the recording compared to her own experience.  But 2

in terms of offering an opinion, that will be 3

objectionable, and I will sustain the objection.4

Mr. McAllister, let's put questions 5

before the witness.  I would even direct you to 6

lead the witness somewhat to avoid kind of 7

narrative responses that cannot be properly 8

addressed by Mr. Haws.  9

So if you would, at least in terms of 10

foundation and getting the witness focused, I 11

would ask you to ask leading questions.  12

Proceed.  13

MR. McALLISTER:  Thank you, Your Honor.  14

BY MR. McALLISTER:15

Mrs. Steele, in 26 years of marriage to 16 Q.
Edgar Steele, you're pretty familiar with his 17

voice; correct? 18

Yes, I am.  19 A.
And when you listened to these 20 Q.

recordings, did you -- based upon your 26 years of 21

listening to him, did you see some problems, hear 22

some problems?  23

Throughout the tapes, I saw many 24 A.
inconsistencies and problems.  25

1277
Was there problems in how the words 1 Q.

were spoken in terms of a flat affect or emphasis? 2

It was monotone. 3 A.
MR. HAWS:  Objection again, Your Honor, as 4

to foundation of this witness to be able to 5

testify as to the recordings. 6

THE COURT:  Sustained.  The witness can 7

testify as to variations between what she heard 8

and her experience in hearing Mr. Steele's voice, 9

but I think we have to be careful of the 10

terminology that's used, because the witness is 11

not an expert.  12

BY MR. McALLISTER:13

Based upon your 26 years of speaking 14 Q.
with your husband, did you think it was actually 15

his voice?  16

Did I think it was actually his voice?  17 A.
Yes.  18 Q.
Not actually his voice, no.  19 A.
All right.  Are you saying that about 20 Q.

the entire recording or parts of it?  21

MR. HAWS:  Objection.  Same basis.  22

THE COURT:  Just a minute.  23

Counsel, I think, for the witness to 24

testify as to what she -- whether she thinks it 25

1278
was or was not his voice, she can testify about 1

specific characteristics that were not consistent, 2

but I think the actual conclusion would 3

necessarily call for expertise, if that's clear.  4

I hope that's clear enough that we can proceed.  5

Go ahead.  6

BY MR. McALLISTER:  7

What characteristics did you listen to 8 Q.
that convinced you one way or another?  9

His intonation, his syntax, the way he 10 A.
takes breaks.  He is very -- his intonation is 11

very up and -- I mean, very up and down.  He -- 12

MR. HAWS:  Objection, Your Honor.  This 13

calls -- the witness is expressing opinions that 14

are in the province of an expert.  She has not 15

laid -- the foundation is not there.  16

MR. McALLISTER:  Judge, I think she's -- 17

THE COURT:  Just a minute.  I'm going to 18

overrule the objection.  I think what the witness 19

is now describing is comparison between her 20

experience and what she listened to on the tape, 21

and it's limited just to that, because she is not 22

qualified as an expert.  But she is permitted to 23

testify based upon her own experience in talking 24

to Mr. Steele.  25
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So the objection is overruled.  1

BY MR. McALLISTER:2

Based upon your 26 years of speaking 3 Q.
and listening to your husband, you believed that 4

the grammar was inconsistent with the way he spoke 5

to you in those 26 years; correct? 6

Yes.  7 A.
And based upon your experience, you 8 Q.

thought that the speech pattern was inconsistent; 9

correct? 10

Yes.  11 A.
And based upon the intonation, you 12 Q.

believed that there were inconsistencies; correct? 13

Yes, I did.  14 A.
Specifically, on the recordings, there 15 Q.

is a discussion about someone remaining a 16

paraplegic.  Have you ever discussed that with 17

your husband? 18

My husband and I -- well, my husband 19 A.
discussed that in years past.  But primarily after 20

his aortic aneurysm, he discussed that a lot 21

and -- because they had told me he could have been 22

a vegetable.  And he would always talk about not 23

wanting to be left like that.  24

And, you know, because of his state of 25
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it being so important to his life, I can't be 1

assured he didn't tell other people that.  Because 2

he told me he would not -- 3

MR. HAWS:  Objection, Your Honor. 4

THE WITNESS:  -- want to be left as a -- 5

THE COURT:  Just a moment.  There is an 6

objection. 7

MR. HAWS:  Objection.  Narration, exceeding 8

the scope of the question. 9

THE COURT:  Sustained.  The question was:  10

Have you ever discussed that with your husband?  11

And that could have been answered yes or no.12

Mr. McAllister, could you put 13

another -- 14

Again, Ms. Steele, it's difficult.  15

Mr. Haws has the right to object when a response 16

he feels is not in keeping with the rules of 17

evidence, but he can't interpose an objection if 18

what you're testifying to is in a narrative form.19

If you'll listen carefully to 20

Mr. McAllister's questions, just answer them 21

directly, I think that will facilitate our moving 22

forward a little more efficiently.  23

Mr. McAllister.  24

BY MR. McALLISTER:25

1281
In the recordings, Mrs. Steele, there 1 Q.

is a discussion about life insurance; correct? 2

Please repeat that.  3 A.
In the recordings, there was a 4 Q.

discussion about insurance; correct? 5

Yes.  6 A.
And isn't it true that you do not have 7 Q.

a life insurance policy?  8

No.  We canceled it.  9 A.
MR. HAWS:  Objection.  Relevance.  10

THE COURT:  Overruled.  11

BY MR. McALLISTER:12

Go ahead, Mrs. Steele.  13 Q.
We had canceled it a few years ago.  14 A.

Our children were grown, and we couldn't really 15

afford it.  16

All right.  On the recordings, there is 17 Q.
a discussion about you having a boyfriend.  Do you 18

recall that?  19

Yes.  20 A.
Did you ever have a boyfriend? 21 Q.
No.  22 A.
Did Agent Sotka question you about 23 Q.

that?  24

Actually, told me that I had -- that 25 A.

1282
they had an investigator -- 1

MR. HAWS:  Objection.2

THE WITNESS:  -- and pictures.3

THE COURT:  Just a moment.  4

MR. HAWS:  Objection, Your Honor.  Hearsay.  5

MR. McALLISTER:  I think it's -- 6

THE COURT:  Just a minute.  Overruled.  7

Well, I'm going to overrule the objection.  It was 8

a statement -- actually, there was a question 9

about whether a question was asked by the FBI 10

agent, who, I think, would -- under 801(d)(2)(D), 11

would not be hearsay.  12

Rephrase the question, though, if you 13

would.  14

BY MR. McALLISTER:15

Did Agent Sotka actually accuse you of 16 Q.
having a boyfriend?  17

Yes.  18 A.
MR. HAWS:  Objection.  Form of the question.  19

THE COURT:  Sustained.  20

BY MR. McALLISTER:  21

I'll ask the question this way:  Agent 22 Q.
Sotka raised the issue to you about whether or not 23

you had a boyfriend; correct? 24

Yes.  25 A.

1283
And you denied that to him, did you 1 Q.

not?  2

Yes.  3 A.
And that was the truth?  4 Q.
Yes.  5 A.
In your investigation, did you 6 Q.

frequently talk with Agent Sotka?  And when I say 7

"frequently," how many times did you talk to Agent 8

Sotka?  9

I have never really counted, but 10 A.
between -- between June 11th until, oh, 11

somewhere -- I don't know -- it might have been 12

August, end of July.  I mean, you know, several 13

times.  14

Did he ever tell you that Larry Fairfax 15 Q.
had admitted to putting a bomb on your car before 16

June the 15th, when it was discovered? 17

No.  18 A.
Okay.  Did you find issues or problems 19 Q.

with the information you received from FBI Agent 20

Sotka? 21

Yes.  22 A.
MR. HAWS:  Objection.  Relevance.  23

Objection.  Foundation.  24

THE COURT:  Sustained.  25
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BY MR. McALLISTER:1

Do you know who the individuals are 2 Q.
that were mentioned by Larry Fairfax? 3

MR. HAWS:  Objection.  Foundation.  4

THE COURT:  Counsel, I think the question is 5

vague.  I don't know -- in what context?  6

MR. McALLISTER:  I'll ask it this way, 7

Judge.  8

BY MR. McALLISTER:9

Are you familiar with an individual who 10 Q.
represented Larry Fairfax named Michaud? 11

Yes, I am.  Yes. 12 A.
THE COURT:  Just yes or no.  Thank you.  13

BY MR. McALLISTER:14

Are you familiar with any other 15 Q.
individuals that Larry Fairfax mentioned? 16

I was familiar with the name of James 17 A.
Maher -- Maher, Maher.  18

Were you familiar with one of your 19 Q.
neighbors' names that Larry Fairfax mentioned?  20

MR. HAWS:  Objection.  Form of the question, 21

foundation.  22

THE COURT:  Well, I -- if the witness can 23

answer, you can answer.  The question is -- 24

THE WITNESS:  Well, he mentioned Linscott 25

1285
and neighbors.  And so I'm not sure if you were 1

after the neighbors' names or just Linscott. 2

BY MR. McALLISTER:3

I'm interested in knowing whether you 4 Q.
know who Linscott is.  5

I'm aware of it.  I met him on 6 A.
occasion, but I know who he is.  7

MR. HAWS:  Objection.  Relevance, 8

Your Honor.  9

THE COURT:  Well, I don't know yet.  I'll 10

give counsel some leeway, but you need to tie in 11

the relevance pretty quickly, or I will sustain 12

the objection.  13

BY MR. McALLISTER:14

Mr. Fairfax stated that your husband 15 Q.
wanted to kill Mr. Linscott; correct?  16

That's what he stated.  17 A.
All right.  And Mr. Linscott was in a 18 Q.

dispute with your husband, was he not?  19

MR. HAWS:  Objection.  Objection.  20

Relevance.  21

THE COURT:  Overruled.  I mean, if -- 22

MR. HAWS:  Objection.  Foundation, as well.  23

THE COURT:  The witness can testify as to 24

what she observed.  Overruled.  25

1286
BY MR. McALLISTER:1

How long ago was the dispute between 2 Q.
your husband and Mr. Linscott? 3

Well, it was 10, 15 years ago.  It's 4 A.
been a long time.  It was when we first had moved 5

into the area.  6

And was it over some work or some 7 Q.
cement? 8

It was either cement or -- and/or 9 A.
gravel.  10

Okay.  Did it get resolved?  11 Q.
Yes.  12 A.
Did you ever hear your husband threaten 13 Q.

him or talk about him in a negative way?  14

No.  The dispute got settled, and we 15 A.
moved on.  16

Mr. Fairfax said that your husband 17 Q.
wanted to have Judge Michaud killed.  Do you 18

recall his testimony on that?  19

Yes.  20 A.
Who is Judge Michaud?  21 Q.
He is a judge that my husband had done 22 A.

a few cases or such in front of.  And I learned 23

later that he was also the -- well, retired judge 24

that was representing Larry Fairfax.  25

1287
Are you aware -- did your husband ever 1 Q.

express any hostility towards Judge Michaud in 2

your presence? 3

No, because he always felt Michaud 4 A.
ruled in his favor. 5

MR. HAWS:  Objection. 6

THE COURT:  Just a moment.  Just a moment.  7

MR. HAWS:  Objection to the narrative 8

answer. 9

THE COURT:  Sustained.  Sustained.  Well -- 10

sustained.  11

BY MR. McALLISTER:12

Without going into an explanation, you 13 Q.
never heard your husband in any way say anything 14

threatening or disparaging about Judge Michaud? 15

No.  16 A.
Do you believe that when you listened 17 Q.

to the recordings, that you had an open mind?  18

Absolutely.  19 A.
And after listening to them, what 20 Q.

was -- what was your state of mind? 21

MR. HAWS:  Objection.  Relevance.  22

THE COURT:  Sustained.  23

BY MR. McALLISTER:24

After listening to the recordings, it 25 Q.
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didn't change your opinion, did it?  1

MR. HAWS:  Objection.  2

THE COURT:  Sustained.  3

MR. HAWS:  Relevance.  4

BY MR. McALLISTER:5

The recordings did not do anything to 6 Q.
assist you in believing that there was a murder 7

plot to kill you by your husband?  8

MR. HAWS:  Objection.  Same objection, 9

Your Honor.  10

THE COURT:  Sustained.  Counsel, the 11

witness' personal beliefs are not relevant.  I'll 12

continue to sustain the objection if the questions 13

are pointed towards that. 14

MR. McALLISTER:  Thank you, Your Honor.  15

THE COURT:  Cross-examination?  16

MR. HAWS:  Yes, Your Honor.17

CROSS-EXAMINATION 18

BY MR. HAWS:19

Good afternoon, Mrs. Steele.  20 Q.
Good afternoon.  21 A.
Let me ask you about the insurance 22 Q.

issue.  You were asked whether there was a life 23

insurance policy, whether the Steeles had a life 24

insurance policy.  And I believe you answered that 25

1289
you didn't have a life insurance policy; is that 1

correct? 2

Did you say I was asked?  3 A.
I'm asking you --4 Q.
Did you ask that if I was asked?  5 A.
Let me rephrase the question.  Did you 6 Q.

have a life insurance policy? 7

No. 8 A.
Did your husband have a life insurance 9 Q.

policy? 10

No.  11 A.
Now, you had a black Mitsubishi 12 Q.

Endeavor; correct? 13

Yes.  14 A.
That Endeavor was licensed in the state 15 Q.

of Idaho? 16

Yes.  17 A.
And so in the state of Idaho, in order 18 Q.

to operate that vehicle, you had automobile 19

insurance on that vehicle, did you not?  20

Yes, auto.  21 A.
And you had -- included in that 22 Q.

automobile insurance was an uninsured motorist 23

provision and coverage, was it not? 24

Yes, it's uninsured motorists. 25 A.
1290

That's a standard provision in most 1 Q.
policies.  And it was in your policy; isn't that 2

correct?  3

Yes.  4 A.
Okay.  At one point, your husband did 5 Q.

have some concerns about your old friends, your 6

old boyfriends over in the Oregon City area, 7

didn't he?  8

No. 9 A.
Didn't you testify about that the other 10 Q.

day, when -- on direct examination with 11

Ms. Whelan?  And that he might -- your husband 12

might have had some concerns about your 13

interaction with old friends? 14

No.  15 A.
Your testimony -- you don't recollect 16 Q.

that testimony? 17

I don't recollect that.  It seems -- 18 A.
your question seems out of context.  19

Well, it's not out of context.  I'm 20 Q.
asking you whether you -- your husband expressed 21

concerns about friends that you may have had in 22

the Oregon City area? 23

He never had concerns about friends I 24 A.
had in Oregon City.  25

1291
Was that an issue back during the 1 Q.

divorce in 2000?  2

That was never what our divorce was 3 A.
about in 2000.  4

No.  But did that come up as an issue?  5 Q.
Did he express that as an issue back then?  6

In 2000?  7 A.
During the -- during the divorce 8 Q.

proceedings in 2000.  9

No, that was not an issue. 10 A.
So it's your testimony that there never 11 Q.

was a concern raised by your husband with regard 12

to his suspicions or jealousies about former 13

boyfriends or old friends in the Oregon City area? 14

He has never accused me or made any 15 A.
accusations on boyfriends.  16

So you and your husband paid $2,779 to 17 Q.
save your mother's house from foreclosure?  Is 18

that your testimony? 19

Yes, it is. 20 A.
Did you ask your husband to do that for 21 Q.

you? 22

No, I didn't.  He -- I asked him for -- 23 A.
if he could help my mom with legal advice.  And 24

when it came to the foreclosure, he volunteered to 25
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pay that and also was willing to pay the 1

additional 15,000 that would have caught her 2

completely up, if necessary.  3

Okay.  Let me -- let me just direct the 4 Q.
questions here, Ms. Steele.  5

But the point is that, between you and 6

your husband, out of joint accounts, you assisted 7

your mother with $2,779 in the form of a check, 8

which is Exhibit -- Defendant's Exhibit 2003; 9

correct? 10

I approved it, but my husband did that.  11 A.
Your husband was given a power of 12 Q.

attorney by your mother --13

Yes.  14 A.
-- is that correct?  15 Q.
Now, do you remember back in 16

November -- was it November of 2009 that he had 17

his -- his health issue with the aortic aneurysm? 18

November 21st.  19 A.
November 21st.  20 Q.
2009.  21 A.
2009.  22 Q.
And that was a major event, was it not?  23

Yes.  24 A.
And he was in very poor health for a 25 Q.

1293
long time on account of that?  1

Well, yes.  I mean, various degrees, 2 A.
but, yes. 3

He wasn't working?  4 Q.
He didn't have the strength to work at 5 A.

that time.  6

So in November of 2009, he didn't 7 Q.
continue to do legal work? 8

He had some pending cases, you know.  I 9 A.
know that it depends on when you're talking about. 10

Because he --  11

He didn't have the strength -- he 12 Q.
didn't have the strength to do legal work, did he, 13

at that time?  14

He had the strength to work at his 15 A.
computer.  When you say "strength," I'm thinking 16

of physical strength.  17

Let me -- 18 Q.
I'm thinking of physical strength when 19 A.

you say that because we would work on the ranch 20

together, also.  21

Well, let me restrict my question to 22 Q.
November and December of 2009.  In December, was 23

he still in the hospital?  24

Not after December 9th.  25 A.

1294
He was released December the 9th?  1 Q.
Yes.  2 A.
And he was still, then, recovering from 3 Q.

this major event?  4

Yes.  5 A.
And it was in December -- on December 6 Q.

11th, then, he took power of attorney to handle 7

your mother's legal affairs?  8

I didn't -- I -- I didn't take note of 9 A.
that exact date, but it was about that time, yes, 10

because it was -- 11

As shown -- excuse me.  As shown in 12 Q.
Exhibit 2001; correct? 13

I didn't take it -- I can't see it.  14 A.
Let me put that on the document camera 15 Q.

for you.  16

THE COURT:  I'm sorry, Counsel.  That's 17

Exhibit 2001?  18

MR. HAWS:  2001.19

THE COURT:  Thank you.20

MR. HAWS:  It's been admitted as --21

THE WITNESS:  That was about the time.  I 22

mean, I can say it was that date.  23

BY MR. HAWS:24

So 12/11 of 2009, Ms. Kunzman signed 25 Q.

1295
over power of attorney for your husband to look 1

after her legal affairs? 2

Yes.  3 A.
When you do the chores around your 4 Q.

place there at 1569 Talache Road and you're out 5

around the riding arena; correct? 6

Yes. 7 A.
Feeding the horses, do you remember 8 Q.

doing that? 9

All the time. 10 A.
Watering the horses? 11 Q.
Yes. 12 A.
And the sounds of gates opening and 13 Q.

closing in the arena, do you remember that? 14

Yes.  15 A.
And birds chirping in the arena, do you 16 Q.

remember that?  17

You know, various times.  Mostly in the 18 A.
mornings.  19

And you know also that the train, which 20 Q.
is some distance away, can be heard when there is 21

a still evening, don't you? 22

When there is -- I didn't hear the -- 23 A.
Still evening.  When the evening is 24 Q.

quiet, you can hear that train from your place, 25
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can't you? 1

Not unless I'm outside the barn.  2 A.
But outside the barn, you can hear 3 Q.

that? 4

Outside the barn, off in the distance, 5 A.
yes.  6

Okay.  Now, you weren't present for the 7 Q.
recordings that took place between Mr. Fairfax and 8

Mr. Steele on June the 9th, were you? 9

No.  10 A.
So you did not hear how your husband 11 Q.

spoke on that occasion, did you?  The answer is 12

yes or no.  13

I can't answer that yes or no.  14 A.
Did you hear him speak on that 15 Q.

occasion, on June the 9th -- 16

No, I didn't. 17 A.
And on June the 10th, when Mr. Steele 18 Q.

was speaking with Mr. Fairfax outside the riding 19

arena, you were not present for that conversation; 20

isn't that correct? 21

No, I wasn't.  22 A.
You know, don't you, Mrs. Steele, that 23 Q.

the voice on the June 9th, 2010, recording is the 24

voice of your husband and the voice of Larry 25

1297
Fairfax? 1

Parts, but not all of it.  2 A.
And you know that the voice that's 3 Q.

heard on the recording of June 10th, 2010, is the 4

voice of Edgar Steele and Larry Fairfax, don't 5

you?  6

No, I don't.  7 A.
Do you remember a recording that was 8 Q.

played here in court during your direct 9

examination of a telephone call that was placed by 10

Mr. Steele on June the 13th to you? 11

Yes.  12 A.
So that was shortly after his arrest on 13 Q.

June 11th; correct? 14

Yes.  15 A.
Was that the first time you and he had 16 Q.

had a chance to speak after his arrest, was June 17

13th? 18

No.  19 A.
So you had spoken on another occasion, 20 Q.

another phone call? 21

Yes.  22 A.
In fact, you had many phone calls with 23 Q.

Mr. Steele while he was in jail, didn't you?  24

Until the 15th.  25 A.

1298
On June the 13th, which has been 1 Q.

admitted -- that conversation of the jailhouse 2

call from Mr. Steele to you on June 13th which has 3

been admitted here in evidence, do you remember 4

him saying that he thought you might have a 5

boyfriend over in Oregon City?  Do you remember 6

that in the recording?  7

He said it was a passing thought.  8 A.
So you know that your husband did 9 Q.

entertain the suspicion of you having a boyfriend; 10

is that correct?  That's a yes-or-no question.  11

Yes.  12 A.
MR. HAWS:  Thank you.  No further questions.  13

THE COURT:  Redirect?14

REDIRECT EXAMINATION 15

BY MR. McALLISTER:16

Mrs. Steele, you have spent a good deal 17 Q.
of time reviewing the cell phone records of your 18

husband and your own records in this case; 19

correct? 20

Yes, I have.  21 A.
And on June the 10th, at approximately 22 Q.

around 9:00, there is a lengthy telephone 23

conversation between you and your husband; 24

correct? 25

1299
Yes.  1 A.
I believe it's 34 minutes long, 2 Q.

according to the telephone billing records.  3

MR. HAWS:  Your Honor, I believe that we're 4

going beyond the scope of cross-examination. 5

THE COURT:  I don't know if we are or not.  6

I'll give you some leeway.  7

BY MR. McALLISTER:8

Did you have that type of phone 9 Q.
conversation with him?  10

Yes, I did.  It was a long -- I don't 11 A.
know how long, but it was long.  12

Do you recognize the -- 13 Q.
I -- I -- 14 A.
Go ahead.  15 Q.
What?  16 A.
You recognized his voice?  17 Q.
Yes, I did.  18 A.
And you discussed various issues and 19 Q.

problems of concern to both of you; correct? 20

Yes.  21 A.
Do you remember what you talked about 22 Q.

on June 10th, the night before he was arrested?  23

MR. HAWS:  Objection.  Relevance.  24

THE COURT:  Just yes or no.  Do you recall?  25
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THE WITNESS:  Yes.  1

BY MR. McALLISTER:2

Was there anything in that telephone 3 Q.
conversation that was, in your opinion, a fight 4

between you?  5

No, not at all.  6 A.
Okay.  What was the conversation about?  7 Q.
It was about my -- working on my mom's 8 A.

house to try to get it short-saled and her health 9

issues and -- and what the next steps were, and 10

then how I was looking forward to going home and 11

he was looking forward for me going home and -- 12

and saying we loved and missed each other.  13

You know, that -- because other than 14

the "love and miss you," it was primarily on how 15

to save my mom's home.  16

All right.  In the 26 years of your 17 Q.
marriage, has your husband, Edgar Steele, ever hit 18

you? 19

No.  20 A.
How many times do you think he has even 21 Q.

raised his voice to you?  22

MR. HAWS:  Objection.  Foundation.  Form of 23

the question.  Relevance.  Speculation.  24

THE COURT:  Overruled.  25

1301
BY MR. McALLISTER:1

My question was:  Do you recall on how 2 Q.
many occasions that your husband has even raised 3

his voice at you? 4

Well, raised his voice?  He has a 5 A.
strong voice.  I can't recall because it wasn't -- 6

nothing memorable.  I mean, it was -- I raise my 7

voice sometimes when I'm excited.  8

All right.  Is it fair to say that, in 9 Q.
this case, you do not believe the charges filed 10

against your husband?11

(Inaudible) --12 A.
MR. HAWS:  Objection, Your Honor.  Calls for 13

speculation. 14

THE COURT:  Sustained.15

MR. HAWS:  Move to strike. 16

THE COURT:  Sustained.  The jury is 17

instructed to disregard the witness's last 18

response.  19

Counsel, I have already given a pretty 20

clear indication on the court's ruling on that, so 21

I'm going to ask you to refrain from those 22

questions in the future.  23

Mr. Haws, do you have any recross?  24

MR. HAWS:  No further questions, Your Honor. 25

1302

THE COURT:  You may step down, Ms. Steele.  1

Thank you.  2

THE WITNESS:  Thank you.  3

THE COURT:  Counsel, we're probably at a 4

point where we ought to just go ahead and take the 5

afternoon recess.  6

Counsel, there is the matter that we 7

discussed this morning before we started with the 8

jury.  I'm not sure if that's going to be teed up 9

for us at -- I think what we might do is have the 10

jury come in about 15 minutes later, because I'm 11

not sure -- there is a time difference if -- well, 12

actually, I guess the time difference won't be an 13

issue.  14

I think there is a chance, rather than 15

have the jury come and just sit, let's have the 16

jury come 15 minutes later.  We'll start at 8:45 17

with the jury and 8:15 with counsel for that 18

issue.  I just don't know how long that argument 19

may take.  20

So I think, for that reason, I think 21

we're going to have to take that -- we'll just 22

proceed in that fashion and start with the jury 23

just a little bit later.  24

Ladies and gentlemen, as we take the 25

1303

recess, I'm going to again admonish you not to 1

discuss the case among yourselves or with anyone 2

else.  You are not to form or express any opinions 3

about the case until it is submitted to you.4

Continue to follow the court's 5

admonition about juror conduct on the evening 6

recess.  And I won't repeat it all except, again, 7

to remind you not to -- to be very careful to 8

avoid reading any newspaper accounts or watching 9

or listening to any radio or television accounts 10

concerning the trial.  And, likewise, continue to 11

follow all of the court's directions in that 12

regard.13

And, likewise, there are some 14

individuals who are in the courtroom today that 15

were not earlier.  I have instructed everyone in 16

the courtroom to give the jurors wide berth as 17

they leave the courthouse.  Allow them to proceed 18

first down in the elevators.  And only after they 19

have cleared out will you be allowed to go ahead 20

and enter the general entry area around the 21

elevators.22

And then tomorrow morning, I think the 23

jury assembly room should be free.  So we'll just 24

have you reconvene at -- try to be here a few 25
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minutes early.  If you're here early and we're 1

done with the matter we need to take up, we'll 2

start a little sooner than 8:45, but at least be 3

here by 8:45 and be ready to go.4

(Recess.)  5

(Jury absent.) 6

THE COURT:  You're indicating that you 7

intend to call Dr. Papcun?  8

MR. McALLISTER:  Well, in light of the 9

court's ruling, I thought I would raise the issue 10

at this time and determine whether or not the 11

court is going to permit the calling of Dr. Papcun 12

in light of the testimony from Kelsie Steele and 13

Cyndi Steele regarding the -- 14

THE COURT:  Well, I was pretty clear in 15

indicating it was -- that there would need to be 16

testimony from whatever source -- and I didn't 17

indicate what the source would be -- that the jury 18

could conclude or at least raise an issue with the 19

jury that the voices on the recording were not 20

those of Mr. Steele or that there was some 21

evidence that there had been some modification.  22

Mr. Haws, I don't want to rule without 23

hearing your side of it.  If you want to take that 24

up tomorrow morning -- I don't know how that 25

1305
affects the defense in terms of getting Mr. Papcun 1

here if I permit it.  But it might be better just 2

to include that on the list of things we'll cover 3

tomorrow morning.  Perhaps start at 8:00 instead 4

of 8:15.  5

MS. WHELAN:  Judge, I would just ask that 6

you look at the transcript that was created from 7

your ruling.  Because what you said wasn't if the 8

voices were different; it was "if somebody 9

testifies that something was said that doesn't 10

appear on the tape or that something wasn't said 11

that does appear on the tape."  12

THE COURT:  I understand that is what I 13

said.  I guess I had envisioned there would be 14

some testimony from someone to that effect, but I 15

tried to be careful not to limit how that might 16

occur. 17

MS. WHELAN:  I'm just asking that you look 18

at the transcript.  19

THE COURT:  I will.  I will.  Is that going 20

to be a problem if we just address it tomorrow 21

morning at 8:00?  22

MR. McALLISTER:  Yes, Your Honor, it will 23

be, in terms of -- in terms of getting him 24

available and having him -- if the court rules 25

1306
that he is permitted to testify, it will be 1

difficult.  2

THE COURT:  The only thing I can say is be 3

here at either 4:30 or 5:00.  I've got a hearing 4

at 3:30 that will take at least an hour.  And I've 5

got a conference call right now that I'm late for 6

and I have to take.  7

MR. McALLISTER:  4:30 or 5:00, or 4:30?  8

THE COURT:  Well, 4:30.  You may have to 9

wait until I'm done with the hearing.  I've got a 10

summary judgment motion in a civil matter at 3:30.  11

All right.  12

(Court recessed at 2:31 p.m.)13

(Court resumed; jury absent.)14

THE COURT:  What I was trying to do, and, of 15

course, I was ruling from the bench, I did not 16

have a chance to write out the decision, simply my 17

attempt to articulate my concerns.  18

I obviously found that Mr. Walsh was 19

not qualified by experience, training or education 20

to offer the opinions that he was offering.  I 21

concluded that Dr. Papcun was so qualified, but 22

that his opinions would not be relevant to this 23

proceeding at that point because an issue had not 24

been raised, and his expertise would assist the 25

1307
jury.  1

Primarily there was no evidence that, 2

particularly given Dr. Papcun's limited testimony, 3

which was only that there were, I don't recall the 4

exact term, I will refer to them as artifacts.  I 5

think there was electronic signatures and several 6

other terms used that those were unusual and 7

perhaps in greater number than he would have 8

anticipated, but he was not -- he was very careful 9

to say, "I'm not going to indicate what caused 10

those."  11

Given that limited opinion that would 12

only become relevant if, in fact, there was some 13

indication that perhaps what was on the tape was 14

not an accurate rendition of what occurred during 15

the time the conversations were being, allegedly 16

were being, recorded.  17

I will indicate that my intent was more 18

to provide an example of how I thought this was 19

going to likely come before the Court, which would 20

be some testimony that, in fact, there were 21

statements made at that time not recorded or that 22

there were items on the recording that were not, 23

in fact, said at the time.  24

Obviously we have not had that 25
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predicate provided up to this point.  I 1

anticipated it might come either through cross- 2

examination of Mr. Fairfax, perhaps by Mr. Steele 3

taking the witness stand.  So far neither has 4

occurred.  5

What has occurred was testimony from 6

two individuals familiar with Mr. Steele's voice, 7

his cadence, his syntax, although I am not sure 8

that we should have allowed that without someone's 9

qualification to know what syntax is.  But my 10

inclination now is that was probably adequate 11

under what my general intent was in ruling on 12

Dr. Papcun's testimony.13

But I am willing to hear very brief 14

argument on the point, starting with the 15

Government since my inclination is to permit 16

Dr. Papcun to testify. 17

Again, don't push me with my own petard use 18

of the language because I know what I said, but 19

understand I was trying to think of the context in 20

which I thought that would be presented.  I did 21

not anticipate that it might come in the way that 22

it did here and, therefore, my rulings kind of 23

focused more on what the underlying thought 24

process was, not the specific way in which it is 25

1309
presented.  1

Ms. Whelan. 2

MS. WHELAN:  There is no petard in my 3

argument, Judge.4

THE COURT:  We'll see. 5

MS. WHELAN:  Here is the problem:  During 6

the Daubert hearing on the 20th and 21st, Defense 7

counsel specifically said it was not seeking to 8

introduce evidence of voice identification.  There 9

is a difference.  And because that was solely the 10

opinion of Mr. Walsh, it had nothing to do with 11

Dr. Papcun.  And when they said they were not 12

going into it, the United States did not go into 13

the numerous independent experts and voice 14

comparisons who have shown there is no scientific 15

validity for the voice comparison.  And we had a 16

stack of those starting from '79 to 2009. 17

THE COURT:  I'm not sure I am tracking with 18

you.  No scientific validity of voice comparison 19

where an individual can listen to a recording and 20

say, That sounds like someone I know or isn't 21

someone I know?  Are you talking about electronic 22

comparisons of voice?  23

MS. WHELAN:  Judge, what I can tell you is 24

in 2003 the European Conference on Speech 25

1310
Communication and Technology found there was no 1

scientific process that enables one to uniquely 2

characterize a person's voice or to ID with 3

absolute certainty an individual from his or her 4

own voice.  5

THE COURT:  I am assuming they are talking 6

about voice patterns captured electronically in 7

some fashion.  8

MS. WHELAN:  And they may have been. 9

THE COURT:  I don't know how you can say 10

scientifically a person can or cannot recognize a 11

person's voice.  Go ahead.  Maybe we are talking 12

about two different things.  Go ahead. 13

MS. WHELAN:  I don't think it is you can't 14

recognize, it is that you can't say specifically, 15

That is not the voice.  And here is, Judge, what I 16

think is important.  17

What we have is the testimony of 18

Mrs. Steele and Ms. Steele saying part of the 19

tapes sounded like Mr. Steele's voice, but it 20

didn't convince them to change their mind.  They 21

were not part of the conversation and, in fact, 22

they weren't even in the state when those 23

conversations occurred.  It is just a lay person 24

who has spoken to somebody saying that didn't 25

1311
sound like his voice.  1

Now, what does the jury have?  The jury 2

has the June 9 recording, the jury has the June 10 3

recording, the jury has the June 13 recording 4

between the Defendant and Rex Steele, and the jury 5

has the June 13 recording from Mr. Steele and 6

Mrs. Steele.  They can listen to that and say 7

whether they believe it's the voice.  They can 8

hear what is there.  9

But to bring in what Dr. Papcun is 10

going to testify about, the transients and 11

electronic signatures, and again those issues, I 12

think the Court called them artifacts, the United 13

States believes that it will result in confusion.  14

The jury can make the determination.  The question 15

goes to voice identification.  16

Nobody has brought up, at least in 17

testimony, the issues with the recording.  And 18

while counsel may say that it was part of the 19

letter that was written to Ms. Loginova, 20

Mr. Steele had not heard those tapes.  It was his 21

speculation at that point on the dates that he 22

sent that as to what he thought could have 23

happened.  24

Judge, under U.S. v. Castaneda, which 25
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is a Ninth Circuit case, 94 F.3d 592, the Ninth 1

Circuit held that Rule of Evidence 403 limitations 2

apply to expert testimony.  That they can be 3

excluded if the probative value is substantially 4

outweighed by the danger of unfair prejudice, 5

confusion of issues, and is misleading to the 6

jury.  7

As the Supreme Court observed in 8

Daubert, "Expert evidence can be both powerful and 9

quite misleading because of the difficulty in 10

evaluating it.  Because of this risk, the judge in 11

weighing the possible prejudice against probative 12

force under 403 exercises more control."  Defense 13

said they were not going into voice 14

identification.  What has been brought up is voice 15

identification.  It is confusing to the jury and 16

it should not be brought up.  17

And I didn't bring up anything about 18

your ruling.  19

THE COURT:  You were kind.  Thank you.  20

Mr. McAllister. 21

MR. MCALLISTER:  Thank you, Judge.  I do not 22

intend to wax eloquently for very long at all.  23

In fairness to the Court, and I suppose 24

in fairness to the Government, it would be our 25

1313

intention to call Dr. George Papcun as the next 1

witness.  However, there is another issue that has 2

arisen that I think I better explain before I make 3

my argument on his testimony.  4

He is not in the country at the moment; 5

he is on a trip outside the United States with his 6

wife.  This trip had been planned for I don't know 7

how long.  She had recovered from a very serious 8

medical problem.  It was planned, it was paid for, 9

and the Defense did not put him under subpoena 10

before he left.  11

He has been in contact with his e-mail 12

daily and he is available to testify by video 13

conference, if we could set it up by Skype just 14

like we have heard about in this trial.  He is 15

prepared to do that.  But I don't think he can 16

voluntarily -- I don't think he will come back 17

voluntarily to be here in person.  I don't think 18

he can physically get here. 19

THE COURT:  Where is he at?  20

MR. McALLISTER:  Bora Bora in the south 21

seas.  I want to tell the Court that.  I am 22

assuming the Government is going to object to it, 23

although I think if the Court permitted a video 24

conference they could cross-examine him as they 25

1314

have before.  I want everybody to know that at the 1

outset.  2

Judge, in addition to Cindy Steele and 3

Kelsie Steele's testimony, there is in this record 4

Government's Exhibit 1-A and 2, which is the 5

telephone call and the letter to Tatyana.  In the 6

letter that the Government has presented it says 7

that, "A man who worked for me stole silver 8

bullion that I had hidden on my property, about 9

45,000.  Then he went to the ADL, an 10

American-Jewish organization that has hated me for 11

many years I have tried as a lawyer, and because 12

of my writings and speeches the ADL manufactured 13

audiotapes using recordings this man secretly made 14

of me talking, and also using some of the many 15

thousands of hours of audio, mine available over 16

the Internet.  The phoney tapes make it sound like 17

I tried to hire the man to kill my ex-wife."  18

Now, the Government put this exhibit in 19

evidence.  Told the jury that, in fact, it was 20

written by Edgar Steele and that is the state of 21

the record, and he was a participant to the 22

conversation.  And he is stating in writing that, 23

in fact, that someone has made phoney tapes to 24

make it sound like I tried to hire the man to kill 25

1315

my wife.1

In addition, in the recording that was 2

played to the jury between Mr. Steele and 3

Mrs. Steele on June 13, 2010, there is a statement 4

by Mr. Steele, "This is going to be a mission 5

impossible, a world-class level production.  It 6

probably is going to be multiple recordings put 7

together from me into something highly improbable, 8

and you are going to be convinced it is me 9

talking, saying these.  I guarantee it isn't, 10

sweetheart.  I love you dearly.  I would never 11

hire, I would never be so stupid as to hire 12

somebody, least of all to kill you."  13

That is in evidence.  Those are 14

statements by the Defendant that I think fall 15

under the Court's previous ruling as to 16

Mr. Papcun.  17

I want to say one more thing, Judge, 18

and that is there is no issue here that the 19

Government can't rebut this.  Obviously you heard 20

their witness, and what we are asking is just that 21

the jury be able to hear both of them or any 22

additional witnesses the Government wants to call 23

in addition to who they presented at the hearing 24

on this issue previously.  25
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They have two other experts endorsed, 1

too, that they didn't call at the hearing.  We 2

could do it all by video conferencing so we 3

wouldn't have to bring their witness back from 4

Washington and we could accomplish that.  Both 5

sides would have an opportunity to cross-examine.  6

THE COURT:  Let me ask you, has Dr. Papcun 7

done any further studies or evaluations such that 8

his opinions will vary from what is set forth in 9

his report or what he testified to last week?  10

MR. MCALLISTER:  No, he hasn't done anything 11

further. 12

THE COURT:  You do not anticipate he will 13

testify any differently?14

MR. McALLISTER:  I do not.  Thank you. 15

THE COURT:  Response, Ms. Whelan.  16

MS. WHELAN:  Judge, again, this is not 17

evidence like DNA, it is not evidence like 18

fingerprints.  It is evidence of listening to and 19

deciding if it is somebody's voice.  The jury has 20

two unconverted known samples -- unconverted is 21

not the right word -- uncontested known samples of 22

the June 13 calls between Mr. Steele and his son, 23

Mr. Steele and Mrs. Steele.  24

The Defense can make their arguments.  25

1317

They can argue based upon what they have, and the 1

jury can compare those and listen to those.  But 2

this is not DNA evidence.  It is not something 3

with scientific need.  4

As far as having him testify from Bora 5

Bora, Judge, I tried to be accommodating, but 6

given this witness's unique testifying style, and 7

how he addressed himself and conducted himself in 8

court as far as answering or not answering 9

witnesses, I would want him physically present.  10

So we would object to him appearing 11

over Skype or the Internet or anything.  Plus, my 12

understanding is the Court does not accept Skype.  13

What we had to do with Ms. Loginova an it was not 14

Skype, it was --15

THE COURT:  I'm not sure.  Let me say we do 16

not do Skype.  The only time I have allowed 17

witnesses to testify from a remote location was 18

when an arrangement could be made to make that 19

connection using typically court-to-court, where 20

someone would appear in a court somewhere else 21

here in the United States.  22

I have no idea whether he can appear 23

from Bora Bora, and it is now after 5:00, our 24

technical folks are gone.  You would have to visit 25

1318

with them in the morning whether it can be done or 1

not.  Our system may not be at all compatible.  I 2

just don't know.  If it can be arranged, that is 3

one thing.  If not, that is another, and it may be 4

that he won't be the next witness to testify 5

regardless because of that.  I understand your 6

point, though.  7

MS. WHELAN:  In short, Judge, again, we 8

object, one, because of the type of evidence it is 9

and the jury can't test it.  We object, two, 10

because we don't believe the foundation has been 11

laid.  We object three, because it is confusing.  12

And fourth, because he is not available.  13

Thank you.  14

MR. McALLISTER:  Judge, we know where he is.  15

I believe he is at a business center -- he will be 16

at a Four Seasons hotel.  And Your Honor is right, 17

we don't know at this point whether we can make 18

the technical arrangements, but we believe we 19

could.  20

THE COURT:  Here is my view:  First of all, 21

I understand, Ms. Whelan, what you are saying 22

about the challenge of relying upon a witness's 23

testimony concerning whether or not it is a 24

particular individual speaking on a tape.  25

1319

But as I noted, I think at one of our 1

sidebars, Rule 901(a) -- excuse me, (b)(5), 2

specifically anticipates that identifying a voice 3

is precisely the kind of thing that lay witnesses 4

would do.  It sets forth the minimalist foundation 5

that would need to be laid to authenticate that 6

recording.  7

And it seems to me the opposite is 8

true, that if we can rely upon witnesses to 9

identify that this is, in fact, the voice of an 10

individual, then again, the opposite is true:  You 11

can also have witnesses say that is not the voice 12

of my father or that is not the voice of my 13

husband.  And that, moreover, in terms of the 14

cadence, intonation, grammar, that is not 15

consistent with the way our husband or father 16

talks.  I think that raises an issue.  Now, 17

whether the jury is persuaded, that is another 18

matter altogether.  19

But I think given those circumstances, 20

consistent with my pretrial ruling, and I tried to 21

make clear that I was not suggesting -- the 22

newspapers picked it up in an odd way.  They 23

picked up that I was excluding Dr. Papcun, and 24

there was some reference that he might be allowed 25
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to testify, but I fully anticipated that we would 1

address the issue again in some posture and then I 2

would have to rule at that point.  3

But I think at this point I would allow 4

him to testify, if arrangements can be made, and, 5

of course, Dr. Papcun will have to be placed under 6

oath.  It is what is good for the goose is good 7

for the gander argument.  We certainly allowed 8

that with Ms. Loginova and I think we are roughly 9

in the same position here.  10

I do think, however, that Dr. Papcun 11

will need to be kept on a very tight leash, and I 12

do not anticipate allowing him to testify to 13

anything different from A, in his report and B, in 14

his examination last week.  15

I think counsel has transcripts, I am 16

assuming, and we will be able to approach that 17

appropriately.  If Dr. Papcun starts wandering, 18

then I will intervene, although it is difficult to 19

do so in a live remote broadcast.  20

That will be the ruling of the Court.  21

What this does to our schedule, I don't know.  We 22

will perhaps discuss that tomorrow morning.  We 23

will meet at 8:15 and take up the issue of the 24

Fairfax writing, a budding Nobel author, Nobel 25

1321
Prize for literature.  We will see how that shakes 1

out tomorrow morning.  2

We will be in recess until 8:15 3

tomorrow morning.  4

(Proceedings concluded at 5:05 p.m.)5
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(Government's Exhibit 43 admitted.) 1

THE COURT:  Ms. Steele, I'll ask you to 2

retake the witness stand.  As you're stepping 3

forward, I'll remind you, you are still under 4

oath.  5

You may inquire, Ms. Whelan.  6

MS. WHELAN:  Thank you, Your Honor.  7

CYNDI STEELE,  8

having been previously sworn to tell the whole 9

truth, testified as follows: 10

CONTINUED DIRECT EXAMINATION 11

BY MS. WHELAN:12

Mrs. Steele, have you conducted any 13 Q.
interviews in this case? 14

Yes.  15 A.
Do you recall having talked to Jamie 16 Q.

Kelso, Michael Collins Piper, David Gahary, Pastor 17

Dan, and Jeff Rense (phonetic)?  18

I don't remember Pastor Dan, but 19 A.
probably, yes.  20

I'd like to direct your attention to an 21 Q.
interview you did with David Gahary of the 22

"American Free Press" this last spring.  Do you 23

recall that interview?  24

I have made a lot of interviews.  I 25 A.

784
can't recall that one in particular.  1

Do you recall during any of the 2 Q.
interviews, then, saying that your husband talked 3

about this exact scenario? 4

I could have said that.  5 A.
Your husband believed he was going to 6 Q.

be set up by the United States, didn't he?  7

He believed that people were coming 8 A.
after him and eventually would come after him, 9

yes.  10

He had been telling you that for quite 11 Q.
some years, hadn't he?  12

We had discussed it, yes.  13 A.
He had convinced you of that?  14 Q.
I know that he was always afraid of it.  15 A.

I'm not sure he convinced me of it because I 16

didn't really believe -- I -- my way of thinking, 17

I believe good in all people, so I had a hard time 18

believing it, but I knew he did.  19

So he was setting up his defense even 20 Q.
then?  21

No.  22 A.
MR. McALLISTER:  I object, Judge.  That is 23

totally argumentative, and this witness couldn't 24

answer it anyway.  25

785
THE COURT:  Rephrase, Counsel.  I'm going to 1

sustain the objection.  2

MS. WHELAN:  Thank you, Your Honor.  3

BY MS. WHELAN:4

Ma'am, was your husband particularly 5 Q.
fond of the TV show or movie "Mission Impossible"? 6

I'm sure he liked it.  It wasn't one 7 A.
that we -- I don't even recall us ever watching 8

it.  9

Did you hear him mention "Mission 10 Q.
Impossible" during the phone call with you and 11

your son on June 13th? 12

He mentioned that word a lot, yes. 13 A.
Did he fancy himself to be as important 14 Q.

as the characters in that movie or TV show?  15

No.  16 A.
That he felt -- did you hear him say he 17 Q.

felt it was a "Mission Impossible" attempt to get 18

him?  19

I've heard him say that, yes.  20 A.
Mrs. Steele, you have not worked 21 Q.

outside the home very much, have you? 22

No, because the ranch was my work, and 23 A.
so that was at home.  24

Yesterday I believe you said that your 25 Q.

786
husband was the primary breadwinner.  Is that 1

the -- or "money bringer," is that the term you 2

used?  3

Yes.  4 A.
And you said that in relation to why 5 Q.

you had asked him for alimony; is that correct? 6

Yes.  7 A.
Do you recall saying yesterday that the 8 Q.

ranch and the horses are your dream? 9

Yes.  It's my dream, but my husband and 10 A.
I worked on it together.  11

If your husband is convicted and in 12 Q.
custody, there is nobody to pay for your dream, is 13

there?  14

My dream is done as of June 11th, no 15 A.
matter what.  16

Ma'am, yesterday, you discussed a 17 Q.
little bit about money or silver that was missing 18

from your home.  You didn't report the silver 19

missing until after your husband's arrest, did 20

you?  21

I didn't discover the missing of the 22 A.
silver until after my husband's arrest.  23

You didn't report it until after his 24 Q.
arrest, did you? 25
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No, I didn't.  1 A.
Do you recall making a report to the 2 Q.

Bonner County Sheriff's Office? 3

Yes, I do. 4 A.
And that was in September of 2010; is 5 Q.

that correct? 6

Yes, it was.  7 A.
Do you recall in that report saying 8 Q.

that the coins were last seen in April or May of 9

2010?  10

Yes.  11 A.
When, specifically, did you realize the 12 Q.

silver was missing? 13

It was sometime within -- between the 14 A.
13th and the following week of June, somewhere in 15

there.  I don't exactly remember the exact date.  16

When was the last time you had done an 17 Q.
accounting, yourself, of the silver?  18

I started doing an accounting of the 19 A.
silver from what I knew was in the -- in that 20

master bedroom closet after I realized that there 21

was the potential of silver missing.  22

When was that?  23 Q.
In June and through July.  24 A.
Specifically, where was the silver 25 Q.

788
missing from?  1

The silver was missing from areas that 2 A.
we would put silver out in outer buildings -- such 3

that we didn't keep our silver all in one place -- 4

and from the master bedroom.  Of course, I knew 5

that that was seized by the government.  6

Would you agree that you had a large 7 Q.
amount of silver bars, coins, and other items at 8

the house?  9

Well, yes.  10 A.
And you had gold, as well? 11 Q.
We did not invest our savings into 12 A.

gold.  13

Did you have any gold at the house?  14 Q.
Not other than jewelry.  15 A.
Do you recall telling the Bonner County 16 Q.

Sheriff's Office in September that the coins were 17

last seen in April or May of 2010?  18

Yes.  19 A.
That's because -- the report that you 20 Q.

made was because your husband told you to report 21

it, wasn't it?  22

He asked me to report it after I went 23 A.
and looked at the other places in all our 24

outbuildings to discover all of the silver stashes 25

789
gone.  1

Do you know that, in July, he also 2 Q.
asked your son to make sure that it was reported 3

and that it was very important? 4

I don't know about that.  5 A.
Do you recall telling the Bonner County 6 Q.

Sheriff's Office that you should have had 9,047 7

silver coins?  8

I'm not exactly sure what you're --9 A.
MS. WHELAN:  Your Honor --  10

THE COURT:  Rephrase the question.  11

MS. WHELAN:  Is the screen on for the 12

jurors?  13

THE COURT:  It is.  14

MS. WHELAN:  Will you turn it off, please.  15

THE COURT:  I'll turn it off. 16

BY MS. WHELAN:17

When you spoke to the Bonner County 18 Q.
Sheriff's Office in September, did you tell them 19

that you had -- by your accounting, that you 20

should have 9,047 silver coins?  21

That I should have?  I still -- I'm 22 A.
really not sure what -- 23

And I appreciate that.  Maybe I'm 24 Q.
asking it poorly.  But I'd just ask if you could 25

790
look at your screen.  I'm going to -- 1

THE COURT:  Don't repeat anything that's on 2

the screen.  It's only being shown, I think, to 3

refresh your recollection.  4

BY MS. WHELAN:5

Do you see where I pointed, ma'am?  6 Q.
I'm sorry.  I thought you were talking 7 A.

dollar amount, and that number was not -- 8

I'm sorry if I was -- 9 Q.
-- computing with me.  10 A.
I understand.  11 Q.
That looks about right.  I just -- that 12 A.

looks about right.  I don't remember the exact 13

amount at this time.  14

It was -- 15 Q.
I did the calculations at that time.  16 A.
It was a pretty specific number, 17 Q.

though, wasn't it?  18

Yes.  19 A.
And you told them, when you made that 20 Q.

report, that the FBI had returned 6,180 silver 21

coins.  Do you recall saying that?  22

I had -- I had -- I recall saying the 23 A.
amount that the FBI had returned to me, yes.  24

And, actually, on July 29th of 2010, 25 Q.
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the FBI had returned almost 7,000 coins to you, 1

hadn't they?  2

When I recounted and went through 3 A.
everything, it was -- it's the number that was on 4

there.  5

Ma'am, is that your signature at the 6 Q.
bottom of that page right in front of you? 7

Yes.  8 A.
And, again, this is just offered to 9 Q.

refresh your recollection.  Please don't testify 10

from it.  11

Do you see here where you -- you signed 12

that you received 5,750 one-ounce coins? 13

Yes.  14 A.
And 750 -- 15 Q.

THE COURT:  Counsel, wait, wait.  This is, 16

again, not an exhibit admitted. 17

MS. WHELAN:  Yes.  I realized as soon as I 18

went down that road, Judge.  I'm sorry.  19

BY MS. WHELAN:20

Did you receive 750 silver dollars from 21 Q.
the FBI?  Do you recall? 22

Yes.  23 A.
And did you receive 500 JFK half- 24 Q.

dollars?  25

792
I'm trying to do the calculation here.  1 A.

Sorry.  Two bags of 25 rolls. 2

THE COURT:  Well, just -- do you recall?  3

Testify from your own memory.  If your memory 4

is -- if you don't recall, you can use this to 5

refresh your memory.6

And, Counsel, I don't know that we're 7

here to establish -- let's -- 8

THE WITNESS:  I count -- that two bags had 9

always confused me.  I -- you know -- and then I 10

kept, you know -- I did get confused on that part.  11

I think I assumed that -- I think I mis- -- 12

undercalculated the two -- the two bags.  13

BY MS. WHELAN:14

When you -- 15 Q.
Because I wasn't sure if there -- 16 A.

because I forgot if there -- because I didn't know 17

if there was 25 in -- per both bags or 25 in each 18

bag, and I -- and I missed on that.  19

Ma'am, when you reported the silver as 20 Q.
missing, you didn't actually know if it was 21

missing, did you? 22

It was missing.  23 A.
You didn't know if it was in the 24 Q.

custody of the FBI, though, did you? 25

793
Well, no, I didn't.  Because -- 1 A.
But, during the course of that, you 2 Q.

made sure in that police report to put that Larry 3

Fairfax was your suspect, didn't you?  4

After I confirmed that the FBI hadn't 5 A.
taken silver out of any of the other buildings and 6

it was only out of the master bedroom, that is 7

when I suspected Larry Fairfax, yes.  8

In the report, you made sure to mention 9 Q.
Larry Fairfax, didn't you?  10

Because I believe Larry Fairfax was the 11 A.
one that stole the silver, yes.  12

You also told the deputies, though, 13 Q.
that the silver that you thought was missing could 14

be with the FBI?  15

Well, yes.  16 A.
You were trying to establish this idea 17 Q.

that your husband told you that Larry Fairfax may 18

have stolen from you to help his defense, weren't 19

you? 20

No.  I was telling the truth of what I 21 A.
knew. 22

And part of that truth was based upon 23 Q.
things that your husband told you?  24

I based my investigation on things that 25 A.

794
my husband had told me, and then I investigated.  1

So your conclusion was, in part, based 2 Q.
upon things that your husband told you?  3

Only because my investigation confirmed 4 A.
it.  5

And those were calls from jail where he 6 Q.
was trying to make sure that this was set up; 7

correct? 8

No.  9 A.
Ma'am, yesterday we discussed the 10 Q.

difficult times that you had in your marriage in 11

2000.  And I apologize that we need to go into it 12

again.  Again, I will try to be brief.  13

Do you recall getting an email from 14

your husband on June 13th of 2000 which included a 15

copy of a poem or missive entitled "Don't Get 16

Married"?  17

I remember there being a poem, but I 18 A.
don't recall -- that was ten years ago.  I don't 19

recall that -- what it said or what the poem was.  20

Ma'am, I'm going to ask you to look -- 21 Q.
THE COURT:  The jury monitor -- the jury 22

projector, again, is not on, so you may show 23

something to the witness if you wish. 24

MS. WHELAN:  Thank you.  25
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BY MS. WHELAN:1

What's been marked and identified as 2 Q.
United States Exhibit 103.  Can you see what's -- 3

I don't want you to testify from it, but can you 4

see what's at the top of it?  5

Yes.  6 A.
And is that your email address?  Or was 7 Q.

it back then?  8

It must have been back then.  9 A.
Now, I want to ask you just to look at 10 Q.

this exhibit.  In looking at that, do you recall 11

getting that from your husband? 12

I don't recall this.  I'm not -- you 13 A.
know, he wrote it, but that -- that wasn't the 14

poem that I was thinking about.  15

But you do agree that this was sent to 16 Q.
your email in 2000? 17

Well, I agree.  I just don't recall it. 18 A.
MS. WHELAN:  Your Honor, I'd move for the 19

admission of Exhibit 103 and ask permission to 20

publish parts of it to the jury. 21

MR. McALLISTER:  Your Honor, I object.  I 22

think if she doesn't recall it, there is no 23

foundation that it's authentic in any way. 24

MS. WHELAN:  Judge, she said it was from her 25

796
email. 1

THE COURT:  Well, at this point, I'll have 2

to sustain the objection.  I'm not sure the 3

witness has adequately identified it to lay a 4

foundation.  5

BY MS. WHELAN:6

Mrs. Steele, in the "To" line of 7 Q.
Exhibit 103, what does it say?  Can you look at 8

that?  9

I'm sorry.  Which line?  10 A.
The "To" line ma'am, right here.  11 Q.
Well, it's from Edgar Steele address -- 12 A.

email -- I don't even remember that email address 13

from him, actually.  I have never seen a 14

"Pop.net," but -- and then my email address.  15

Ma'am, during this time in your life, 16 Q.
you and your husband were communicating through 17

email; is that right? 18

Emails and phone calls and when he was 19 A.
home.  20

And I think you previously said that 21 Q.
the email address of who you -- of you, which is 22

what I asked you, the "To," that is your email 23

address; correct? 24

Yes.  25 A.

797

Your husband has had many emails; 1 Q.
correct? 2

Yes.  3 A.
Do you remember one "Bobleep.com"?  4 Q.
Yes. 5 A.

THE COURT:  Counsel, you said that he has 6

had many emails.  Do you mean email addresses?  7

MS. WHELAN:  I do.  Sorry.8

BY MS. WHELAN:9

He's had very many email addresses; 10 Q.
correct? 11

Yes.  12 A.
Looking at this, just the top part of 13 Q.

this email, would you agree that this is an email 14

that you received from your husband?  15

You know, I don't recognize this email.  16 A.
I mean, I don't recall it.  That particular email 17

from my husband, I don't recall it.  But I can't 18

say it wasn't one of his, because he has had many.  19

But it's just not one that I remember, and it's 20

one that he hasn't used at least in the last 21

several years.  22

Okay.  Looking at just the addresses -- 23 Q.
not the content, not whether you recall receiving 24

it, but just the addresses and then that first 25

798

paragraph, would you agree it's an email you 1

received from your husband?  2

Because of the addresses, I have to 3 A.
agree, but I don't recall this particular one.  4

MS. WHELAN:  Your Honor, I would move for 5

the admission of Exhibit 103. 6

MR. McALLISTER:  Same objection in addition 7

to the time, Your Honor.  8

THE COURT:  The time being a relevance 9

objection?  10

MR. McALLISTER:  Yes, Your Honor.  Lack of 11

foundation, lack of relevance, outside the scope 12

of the events in this case.  13

MS. WHELAN:  Your Honor, if we were to 14

discuss the relevance, I -- 15

THE COURT:  No.  All right.  I'm going to 16

overrule the objection.  The witness has -- on the 17

relevance issue, the court has discussed that at 18

sidebar yesterday and this morning before the jury 19

came in as to the basis for the ruling.  It's 20

related to that same issue that we discussed.  21

In addition, in terms of foundation, 22

the witness's last comment, I think, is sufficient 23

to lay the foundation.  It's for the jury, 24

obviously, to determine whether this was, in fact, 25
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authored by Mr. Steele or not, but I'll -- that's 1

an issue for the jury to decide.  2

I think there is enough foundation 3

under Rule -- I think it's 901, to admit the 4

exhibit.  So the exhibit will be admitted.  5

Counsel, I'm concerned, though, that 6

the only thing that should be admitted would be 7

the statements which at least have some indication 8

they may have been authored by Mr. Steele.  I 9

can't see the entire exhibit.  So that's the only 10

portion of the exhibit that would be admitted -- 11

and, of course, anything that he forwarded as part 12

of that communication.  13

So my problem is I can't see the entire 14

exhibit. 15

MS. WHELAN:  But whatever he forwarded is 16

also admitted?  17

THE COURT:  Yes.  Now, if you will be 18

careful and limit it just to the text and then 19

this attachment, I'll publish it now to the jury, 20

but I don't want to go beyond that because I don't 21

know what else is there.  Are you ready?22

MS. WHELAN:  Could I have just one second?  23

THE COURT:  Yes. 24

MS. WHELAN:  Your Honor, all that is 25

800

contained in the subsequent pages is merely the 1

attachment.  There are no other dialogues or 2

exchanges. 3

THE COURT:  All right.  Well, with that 4

assurance, I'll published it to the jury.  And 5

Exhibit 103 is admitted.  6

(Government's Exhibit 103 admitted and 7

published.) 8

BY MS. WHELAN:9

Mrs. Steele -- 10 Q.

MS. WHELAN:  Judge, I'd like to just leave 11

it up there for the jury.  I don't want to ask her 12

to read this.  It's my prerogative -- 13

THE COURT:  You can publish it to the jury 14

however you wish. 15

MS. WHELAN:  Okay.  Thank you.  I'm going to 16

leave it up there for a few seconds, and then 17

we'll move to the next page.  The jury will have 18

this with them, correct, Judge, so we don't need 19

to take up -- 20

THE COURT:  Yes.  But, again, as part of -- 21

after the evidence is submitted, before the 22

exhibits are sent back to the jury room, Counsel 23

will have an opportunity to review them carefully 24

to ensure that only those portions that I have 25

801

admitted actually go back to the jury room.  And 1

if there is any need for redactions, we can deal 2

with that before the exhibits go back to the jury 3

room.  4

Counsel, I'm turning off the jury 5

projector while you're looking at it -- 6

MS. WHELAN:  I'm done. 7

THE COURT:  -- just to avoid any inadvertent 8

publication to the jury of something that's not 9

been admitted. 10

MS. WHELAN:  Judge, the pages are only the 11

attachment, and I was just looking to get to the 12

next page.  I had erroneously put up the first 13

page.  14

So would the court publish it to the 15

jury, Your Honor?  16

THE COURT:  I'm sorry.  Was this an 17

additional portion?  18

MS. WHELAN:  It's just -- it's just the next 19

page of the -- 20

THE COURT:  I'm sorry.  Yes.  I'm sorry.  I 21

didn't understand.  22

BY MS. WHELAN:23

Now, Mrs. Steele, there is a line in 24 Q.
this missive or poem that he emailed you that 25

802

says, "That it's the kids she'll use, should 1

things get nasty, to tear your guts out.  If you 2

think that Cupcake won't do this, you're crazy.  3

Not all -- true, she may not.  Not all women do or 4

not to the same degree, but you won't know until 5

it's too late, and the courts will do anything she 6

wants."  And then, "Your ex will warm to calling 7

all the shots.  She may cancel your visitation now 8

and then."  And then it goes on.  9

In the divorce complaint that you had 10

filed, you were seeking to have the children with 11

you the majority of the time? 12

MR. McALLISTER:  Objection.  Asked and 13

answered.  14

THE COURT:  Counsel, I'll give you some 15

leeway, but probably just this one question, and 16

then we move on.  17

You may answer the question.  18

THE WITNESS:  That was in the decree, and I 19

was -- 20

THE COURT:  Not the decree.21

THE WITNESS:  The --22

MS. WHELAN:  Complaint.  23

THE COURT:  The petition or complaint.  I 24

just --  25
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THE WITNESS:  Complaint, petition.  Sorry.  1

Because I was taking that under the advisement of 2

the attorney that I had, but it wasn't -- I always 3

knew it was going to be shared custody, and he 4

could see our children as much as he wanted, and 5

the children would be with me.  6

It was primarily because of schooling 7

and their activities.  But outside that, he -- I 8

wanted the -- our children to have time with him.  9

BY MS. WHELAN:10

In the complaint, however -- 11 Q.
Yes.  12 A.

MS. WHELAN:  Judge, could we turn off the 13

jury projector now?  14

THE COURT:  Yes.  15

BY MS. WHELAN:16

Ma'am, would you agree with this 17 Q.
statement:  That regardless of the stability of 18

your marriage or any issues between you and the 19

defendant, you were both primarily concerned about 20

your children? 21

Very definitely, yes.  22 A.
You both love your children, and you 23 Q.

have never doubted his love for your children; 24

correct? 25

804
I have never doubted his love for our 1 A.

children at all.  2

And the ranch was a place for you guys 3 Q.
to raise your children? 4

Yes.  5 A.
Your husband viewed it as a symbol, 6 Q.

though, of wasted money, didn't he?  7

He knew in reality it was not a 8 A.
money-maker, but he knew it was my dream and 9

supported it.  10

The ranch didn't fit into his future, 11 Q.
did it?  12

I honestly can't answer that yes or no.13 A.
Ma'am, if -- 14 Q.

MS. WHELAN:  And the jury screen is off, 15

yes, Judge?  16

THE COURT:  It is off.  17

BY MS. WHELAN:18

Looking at what's been marked as 19 Q.
United States' Exhibit 109, you see that -- 20

without testifying about it -- it is a letter 21

addressed to you back in June of 2000; correct? 22

Yes.  23 A.
It is a letter -- a typed letter but 24 Q.

it's signed by your husband; correct? 25

805
Yes.  1 A.
I'm going to make a mark on this right 2 Q.

here and here.  Can you read where -- not out 3

loud, just to yourself -- what I've marked, ma'am.  4

Yes.  5 A.
Does looking at that help refresh your 6 Q.

recollection of how your husband viewed the ranch? 7

Yes.  8 A.
And he told you it didn't fit into his 9 Q.

future -- this is back in 2000 -- didn't he? 10

And that would be a correct statement 11 A.
since, at that time, we were going through divorce 12

proceedings.  Separately, it wouldn't fit into his 13

future.  14

Ma'am, I would ask that you then 15 Q.
look -- the ranch just wasn't in his future 16

because of the divorce.  It was because he saw it 17

as a waste of money, and it was your thing and not 18

his; isn't that correct?  19

He knew it was taking a lot out of our 20 A.
money.  So, you know, yes.  But he never said no.  21

Your husband didn't want to be at the 22 Q.
ranch anymore.  He wanted to be in California; 23

isn't that right? 24

During that time, yes --25 A.

806
Thank you.  1 Q.
-- but he came back.  2 A.
We discussed about your husband going 3 Q.

onto Match.com.  You also created a profile on 4

Match.com.  Do you remember what your user name 5

was?  6

I don't remember the full name.  I 7 A.
think I used "Jenny" or "Jennifer" for the first 8

name.  9

Do you recall having an email address 10 Q.
at that time of "Horsedancer_2000@Yahoo.com"?  11

Sounds like something I would use.  I 12 A.
don't remember what I used.  13

I'm going to ask -- this has been 14 Q.
marked as United States' Exhibit 106.  Looking at 15

that, does that recall what your specific user 16

name was on the website? 17

It looks like it.  I don't -- you know, 18 A.
I don't remember.  I thought it was Jennifer.  I 19

didn't know -- I don't recall those numbers.  20

Would you dispute that you were 21 Q.
"Jennifer 2819"?  22

Well, looking at it now, you know -- I 23 A.
know I did it.  If this is the exact one, I don't 24

recall, because I put -- I put that -- I've put 25
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that behind me when we reconciled.  1

I would ask you:  Do you recall what 2 Q.

the defendant's user name was?  3

Actually, I don't.  No.  4 A.

Showing you what's been marked for 5 Q.

identification purposes as United States' Exhibit 6

104.  Can you see that? 7

Yes.  And that was his ID.  That 8 A.
refreshes my memory.  9

And what was his user ID on Match.com? 10 Q.

"Burbman."  11 A.
Ma'am, looking at that, is that an 12 Q.

accurate picture of your husband that you've seen 13

before?  14

Yes, I've seen that picture several 15 A.

times.  16

Have you seen that picture?  17 Q.
Yes.  18 A.

That is of your husband?  19 Q.
Yes.  20 A.

Have you seen that picture? 21 Q.

Yes. 22 A.
Would you agree that these are accurate 23 Q.

printouts of pictures he used on the website as 24

Burbman? 25

808

Yes.  1 A.

MS. WHELAN:  Your Honor, I would move for 2

the admission of Exhibit 104.  3

MR. McALLISTER:  I object, Your Honor.  May 4

we approach?  5

THE COURT:  Well, at this point, I don't see 6

the relevance, Counsel.  I don't know that I need 7

to -- 8

MS. WHELAN:  I'd like to approach to discuss 9

that. 10

THE COURT:  All right.  11

(Sidebar commences as follows:) 12

THE COURT:  What are dates of these?  13

MS. WHELAN:  This was back in 2000.  14

This is the relevance:  These pictures 15

are the exact same pictures that were used on the 16

websites that he used on his profile in 2010.  The 17

testimony is that, at this time, they're having 18

difficulties in their marriage.  He was looking to 19

try on other women.  20

She says that he was well -- she was 21

well aware of the fact that he was emailing these 22

women and knew what was going on.  We believe it's 23

relevant.  It's more likely than not that he was 24

using the same pictures because he was looking for 25

809

women.  These were the best pictures he had.  And, 1

therefore, we believe it's relevant.  And we do 2

have the exhibits, which I think are 100 and 101,  3

which were used during the Tatyana deposition and 4

the Brent Smith -- 5

THE COURT:  So the argument is that, because 6

he was using the same flattering photographs in 7

2000, when he was going through possible divorce 8

proceedings with Mrs. Steele, that when he uses 9

the same photos in 2010 -- 2009, 2010 in 10

contacting females in the former Soviet Union, 11

that this proves what?  12

MS. WHELAN:  Judge, it's the same MO:  being 13

dishappy in your marriage, feeling ignored, going 14

through health issues, looking for other women.  15

However, this time, instead of getting caught by 16

her because she put her profile on, he learned 17

from the other experience, and he tried to tell 18

her it was for a case.  And the emails we have 19

don't show that.  20

And I think it is relevant under 401, 21

and it is not cumulative under 403. 22

THE COURT:  It's not cumulative.  That's not 23

the issue.  And cumulative is -- I think 24

cumulative is 403.  25

810

Mr. McAllister?  1

MR. McALLISTER:  Judge, we have turned a 2

murder case into a divorce case, apparently, when 3

there was no divorce.  4

The prosecutor in this case has been 5

doing nothing but trying to impeach this witness 6

with documents that are 11 years old.  It's not 7

important to this case.  8

If she wants to argue some kind of 9

motive that he wanted to kill his wife, it's -- 10

you know, she's got to have a basis to do that.  11

MS. WHELAN:  It wouldn't be important, 12

but --13

MR. McALLISTER:  Excuse me.  14

THE COURT:  Just a moment.  Let counsel 15

finish.  16

MS. WHELAN:  Sorry.  17

MR. McALLISTER:  We are so far afield, and 18

you have allowed her from the beginning -- and I 19

didn't object in the beginning, but I am 20

now -- you have allowed her to impeach her over 21

issues that have nothing to do with this case.  22

And, you know, if the government wants to prove 23

that as a motive, let them bring in the witnesses, 24

but don't do it by trying to impeach the witness 25
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or claiming -- as a matter of fact, I don't know 1

that it's impeachment.  She said, you know, she 2

knew about the emails.  3

If these were last year or -- 4

THE COURT:  Counsel, I think your argument 5

is getting -- the question now is whether we admit 6

these.  Not the emails; that's yesterday's news.  7

We're now talking about this exhibit, which is 8

apparently his profile on this dating site.  9

At this point, Counsel, I'm going to 10

sustain the objection on relevance grounds.  I 11

understand the argument, but it seems to me the 12

fact that he used the same pictures in 2000 as he 13

did in 2010 is just -- is really a stretch, and I 14

think its relevance is becoming very thin.  15

And then I'm concerned about, not 16

cumulative, but, you know, under Rule 403, kind of 17

confusing the issues.  18

Now, I don't agree with 19

Mr. McAllister's statement that the divorce ten 20

years prior is not relevant.  I think it clearly 21

is relevant in terms of the statements made by 22

Mr. Steele, what he was aware of at the time in 23

terms of what the consequences of the divorce 24

would be, but this is a different issue.  25

812
You have laid the foundation.  It may 1

be at a later point, after I've seen whatever the 2

communications are he may have had with the woman 3

in the Ukraine or otherwise, that I may 4

reconsider.  But at this point, on relevance 5

grounds, I'm going to sustain the objection.  6

You can renew the proffer at a later 7

point.  The foundation has been laid.  I'm not 8

concerned about that.  I think the witness has 9

identified this sufficiently, but I think the 10

relevance right now has just not been established.  11

Okay.  That's my ruling.  12

(Sidebar concluded.) 13

THE COURT:  At this point, I'm going to 14

sustain the objection to Exhibit 104.  It may be 15

proffered at a later point in time, but that will 16

be the court's ruling at this point.  17

BY MS. WHELAN:18

Ma'am, how did you discover that your 19 Q.
husband was on Match.com? 20

He was coming home from California and 21 A.
acting different than I -- than he had over the 22

last 15 years of our marriage.  He was being 23

honest with me on how he was not happy being at 24

home, and he didn't know what he wanted out of 25

813
life and that he wasn't feeling -- every time he 1

came home, he wasn't feeling comfortable there.  2

And he was acting different.  Things 3

didn't seem the same as they had been over the 15 4

years, so I started feeling like something was up.  5

So I started looking into his computer, and I came 6

across some emails which indicated to me that he 7

was looking for other women.  8

And I connected it up with the websites 9

or website.  I think there was one; there might 10

have been a second one.  And that's how I knew 11

that he was communicating with other women on the 12

Internet.  13

You were computer-savvy enough to go 14 Q.
into his computer and see what he was doing?  15

Yes.  He never had denied me access to 16 A.
his computer.  17

Ma'am, I just asked if you were 18 Q.
computer-savvy enough to go into his computer.  19

To pull up his email account, yes.  20 A.
And that was back in 2000? 21 Q.
Around -- yes, 2000.  22 A.
So you created -- excuse me.  Strike 23 Q.

that.  24

Your husband didn't tell you that he 25

814
was on a dating site? 1

No, he didn't. 2 A.
You created a fake profile to -- that 3 Q.

you thought would match what you had seen as his 4

likes to try to be matched up with him; correct? 5

Some of the likes in my -- well, some 6 A.
of his likes, yes.  My likes were -- I put a lot 7

of my own in that.  8

One of the things you did is you talked 9 Q.
about bagpipe music, which was something he 10

specifically had put in; correct? 11

Oh, he loves bagpipe music. 12 A.
And you knew that that would create a 13 Q.

match? 14

I didn't know it would create a match. 15 A.
You suspected it would create a match? 16 Q.
I was looking to see if it would create 17 A.

a match. 18

You wanted to create a match so that 19 Q.
you could have him email you, and then you could 20

confront him with his betrayal? 21

MR. McALLISTER:  Judge, I object to the form 22

of that question.  "Confront him"?  I object to 23

the form.  24

THE COURT:  Rephrase.  25
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BY MS. WHELAN:1

You wanted to -- 2 Q.

THE COURT:  Counsel, on reflection, I -- I'm 3

going to overrule the objection.  I think the 4

witness can characterize it how she wishes to, but 5

I think the characterization was not overly 6

argumentative.  7

Go ahead and answer -- or rephrase now. 8

THE WITNESS:  Can you reask the question 9

now, please?  10

BY MS. WHELAN:11

Certainly, ma'am.  You created your own 12 Q.

match so that the two of you would be matched -- 13

Possibly. 14 A.
-- and so that you could confront him 15 Q.

with what you knew he was doing?  16

One, it was to try to confirm.  I 17 A.
didn't know if mine would be a match, but I tried 18

to make my profile such that it would be something 19

he would respond to.  And -- and -- I mean, yes.  20

I mean -- 21

During this -- 22 Q.
-- but I didn't know.  23 A.

During this time in your marriage, both 24 Q.

you and the defendant were dishonest with each 25

816

other, weren't you? 1

MR. McALLISTER:  Judge, I'm going to object 2

to the form of that question, as well.  3

THE COURT:  Overruled.  You may answer.  4

THE WITNESS:  Yes, there was some dishonesty 5

there on both sides.  6

BY MS. WHELAN:7

You have indicated that you knew that 8 Q.
your husband, the defendant, was writing to -- had 9

been on a Ukrainian dating site.  You knew that; 10

right? 11

Yes.  12 A.

Are you aware that if you look at just 13 Q.

women he emailed at least ten times or exchanged 14

at least a hundred instant messages, there are 15

well over 14,000 messages? 16

Well, I'm not aware of how many.  I 17 A.
know that there were a lot.  18

So you -- 19 Q.
I didn't count each one.  20 A.

Did you know he was specifically 21 Q.

writing to a 25-year-old woman named Tatyana 22

Loginova?  23

I became aware of that towards, I don't 24 A.

know, the end -- around the spring.  25

817

And Mrs. Steele, isn't it true that you 1 Q.
previously reviewed those emails at my office on 2

March 8th or 9th, 2011? 3

Yes.  4 A.

And I had asked you to come in so that 5 Q.
you wouldn't be surprised at trial with them, 6

didn't I?  7

Yes, but I knew what they were before I 8 A.

went in.  I just agreed to meet and come in and 9

look at them.  10

And we didn't visit.  I didn't want you 11 Q.
to be embarrassed or surprised at trial; correct? 12

I wasn't going to be embarrassed 13 A.

because I know about them.  14

MS. WHELAN:  Your Honor, at this time, we 15

are moving for the admission -- excuse me -- of 16

Government's Exhibit 76, which contains with it a 17

902 certification, which have been reviewed by 18

this witness and provided, of course, to defense.  19

THE COURT:  Is there any objection?  20

MR. McALLISTER:  Relevance, Your Honor.  21

THE COURT:  Counsel, I need to see the -- 22

because I -- 23

MS. WHELAN:  Here, let me -- 24

THE COURT:  Well, perhaps it would be easier 25

818

if you just approach, and we can -- I just need to 1

have an explanation of exactly what it is you're 2

offering.  3

(Sidebar commences as follows:) 4

MR. McALLISTER:  Did you say 96?  5

THE COURT:  76.  6

MR. McALLISTER:  Okay.  7

THE COURT:  And the dates of these 8

communications, I'm assuming, are all -- 9

MS. WHELAN:  They're from January, Judge, of 10

2010 to June of 2010.  I think -- 11

THE COURT:  And the only objection is 12

relevance?  13

MR. McALLISTER:  Judge, and to the volume 14

here.  There must be -- I don't know how many 15

emails are attached.  I think this would -- under 16

403, I think this would exclusively confuse the 17

issue in the case.  18

And there is really no need to put this 19

in.  She's -- she's testified that she was aware 20

of the fact that he was communicating, working on 21

a case, writing a book about this.  And to put all 22

these in is -- it's confusing.  It's misleading. 23

THE COURT:  Okay.  I'll overrule the 24

objection.  The exhibit will be admitted.  It 25
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appears -- again, the government has made clear as 1

to its theory as to what Mr. Steele's motive was, 2

and I think this is certainly corroborative of 3

that.  4

In terms of volume, I'm assuming we're 5

not going to go through each page. 6

MS. WHELAN:  No.  I have highlighted certain 7

pages, Judge.  And, also, as -- well, there are 8

14,000 pages of different -- and -- 9

THE COURT:  So this isn't all of them?  10

MS. WHELAN:  No.  That's -- this is -- this 11

is very few.  12

THE COURT:  Okay.  Well, I'll overrule the 13

objection, and we'll admit the exhibit.  14

(Sidebar concluded.) 15

THE COURT:  Exhibit 76 will be admitted and 16

may be published to the jury.  17

(Government's Exhibit 76 admitted and  18

published.) 19

MS. WHELAN:  Thank you, Your Honor.  20

BY MS. WHELAN:21

Ma'am, looking at this page of Exhibit 22 Q.
76, do you recognize those?  23

Yes.  24 A.
What are those?  25 Q.

820
Those are pictures of my husband.  1 A.
Are those the same pictures that he 2 Q.

used on Match.com? 3

Yes, and the same pictures he used 4 A.
later for his case.  5

Ma'am, are they the same pictures that 6 Q.
he used on Match.com?  7

Yes.  8 A.
Ma'am, are you aware that -- excuse me.  9 Q.
Would you agree that your husband told 10

Ms. Loginova he was on the website to find only 11

one thing? 12

I'm not particularly aware of that 13 A.
particular one, but it fits with what he was 14

doing.  15

"I'm only here for one thing, to find 16 Q.
my second half, a girl I cannot live without.  I 17

will settle for nothing less than pure and 18

complete love this time.  I settled for less once 19

before and now know better.  It was good.  It 20

lasted a long time and produced the greatest 21

children in the world, but I deserve more.  I will 22

not have another American woman.  Never again." 23

Did your husband tell you he was 24

emailing this young woman those words?  25

821
Words similar to that, in that exact 1 A.

form, but that he would be saying that he was 2

divorced and that he was very interested in that 3

and that -- that our marriage was not what it was, 4

that that's what he was going to be using for his 5

ruse to get those women to respond.  Yes, I did.  6

Your husband lied to these women, 7 Q.
didn't he?  8

He was setting up a ruse, and he knew 9 A.
that was the only way he could figure out what 10

they were doing.  11

Ma'am, he sent this to a young, 12 Q.
25-year-old Ukrainian woman, and he lied to her, 13

didn't he? 14

MR. McALLISTER:  Judge, I'm going to object 15

as argumentative.  There is no proof of that at 16

this point.  17

THE COURT:  Rephrase.  18

MS. WHELAN:  I think maybe I can do 19

something else.  20

BY MS. WHELAN:21

Did your husband ever show you that 22 Q.
this is who Tatyana Loginova was? 23

That looks like one of the many 24 A.
pictures of different girls that he showed me.  25

822
So you would have -- 1 Q.
I can't -- they're -- all -- all the 2 A.

girls I saw were pretty like this and very similar 3

in body structure and face.  I can't -- you know, 4

off -- I can't remember her particularly because 5

of one -- seeing it once or twice.  6

According to you -- excuse me.  Let me 7 Q.
move on.  8

Would you agree that your marriage to 9

your husband produced the greatest children in the 10

world?  11

Absolutely.  12 A.
And did you know that he felt he had 13 Q.

settled for less than pure and complete love when 14

he married you?  15

That's not true.  16 A.
It's what he wrote.  17 Q.
To who?  18 A.
Ms. Loginova.  19 Q.
Yes, because he was setting up a ruse.  20 A.
Ma'am, that's what he told you, that he 21 Q.

was setting up a ruse? 22

And that is the truth.  23 A.
What he told you; correct? 24 Q.
Yes, it's what he told me, and it is 25 A.
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the truth.  1

MS. WHELAN:  Your Honor, I would move to 2

strike.  I know it's a delicate area, but she has 3

no idea what his intentions were.  It's -- 4

MR. McALLISTER:  Objection, Judge.  5

THE COURT:  I'm going to allow -- the 6

witness can -- the witness has testified as to her 7

belief in that, and I think that's what she is 8

indicating.  So I'll allow the response to stand.  9

But I would caution the witness to 10

phrase it in terms of her own belief and not 11

suggest knowledge as to what Mr. Steele's intent 12

was or was not, since that would be speculation.  13

Proceed.  14

BY MS. WHELAN:15

Ma'am, you indicated yesterday that you 16 Q.
weren't aware that your husband intended to go and 17

meet these girls.  You agree, though, that he 18

wrote that he intended to come over for a visit 19

that summer and that he wanted to meet the various 20

girls that he had established contact with.  21

Were you aware that your husband was 22

asking Ms. Loginova to travel to Kiev to meet him? 23

Yes.  24 A.
You were aware of that?  25 Q.

824
I was aware that that was going to be 1 A.

part of it.  Particularly, you know, that's 2

something that I -- I learned from one of his 3

later letters that I saw, one letter that I saw 4

when I was in your office.  That was the one 5

thing.  But it followed with what I knew he was 6

going to be doing.  7

Ma'am, you indicated yesterday that you 8 Q.
and your husband would sometimes sit together and 9

laugh at the emails that were sent.  Looking at 10

this page from Ms. Loginova -- can you see that if 11

you put your glasses on?  I don't know how to -- 12

It's -- 13 A.
I'll try to make it better for you, 14 Q.

ma'am.  15

Does that help?  16

There.  17 A.
Can you read that?  18 Q.
Yes, I can.  19 A.
What's funny about that email from this 20 Q.

young woman?  21

What's funny about it?  22 A.
You said you and your husband would sit 23 Q.

and laugh at emails.  What's funny about it? 24

Well, what was funny is -- I'm not sure 25 A.

825
it's particularly the email that was funny.  It's 1

just that we would laugh and -- about that we 2

didn't know that it was coming from a pretty young 3

girl; that it could be anybody on the other side.4

And please don't take -- please forgive 5

me.  But, I mean, we would laugh and say if it was 6

a fat, old man sitting there writing these emails 7

and that he was actually communicating with. 8

There is nothing sexual in tone of this 9 Q.
email?  It's just a young girl's words; correct? 10

I don't see anything sexual about it, 11 A.
unless I'm missing -- 12

Ma'am, I'm asking you to take a look at 13 Q.
this.  And while reading it might be difficult, 14

would you agree that the words written by your 15

husband sound like a lovesick teenager? 16

Yes.  17 A.
Looking at this email from March of 18 Q.

2010, again, it was your understanding from your 19

husband, based upon what you said yesterday, that 20

between his aortic aneurysm in November and just 21

before his arrest, he had stopped communicating 22

with these women.  That wasn't true, was it?  23

You know, he told me that early on.  At 24 A.
what point he picked it back up -- I knew he was 25

826
going to be picking it back up, so I was going 1

based off after his aortic aneurysm.  And I knew 2

he would be continuing with this case at some 3

point when he felt better.  So I don't --4

In this -- 5 Q.
He was not lying to me.  I knew he 6 A.

would be continuing. 7

You didn't believe he was lying to you?  8 Q.
He was not lying to me.  9 A.

MS. WHELAN:  Your Honor, I would ask the 10

court for some assistance here.  We previously 11

discussed this with the witness.  12

THE COURT:  Again, I think the witness is 13

expressing her own views.  I'm going to allow it 14

to stand.  Go ahead and proceed.  15

BY MS. WHELAN:16

My question, though, was:  You didn't 17 Q.
believe he was lying?  18

He was not lying to me. 19 A.
THE COURT:  The question is:  What did you 20

believe?  21

THE WITNESS:  Yes, I believed he was not 22

lying to me.  23

BY MS. WHELAN:24

In this email, he tells Ms. Loginova he 25 Q.
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has a genuine crush on her, doesn't he? 1

Yes.  2 A.
He compliments her smile and her eyes 3 Q.

and her voice?  4

Yes.  5 A.
He discusses part of your family.  He 6 Q.

talks about your son Rex in this email?  7

Yes.  8 A.
He tells this young woman that he is 9 Q.

"worried that Rex's mother will want to come and 10

spend a few days at the ranch because that's where 11

Rex is spending his whole spring break."   12

That doesn't cause you concern?  13

No, because I knew this was a ruse.  14 A.
Then he was lying to Ms. Loginova, 15 Q.

wasn't he?  16

He was setting up a ruse, the same way 17 A.
the FBI agents did on my husband's arrest.  18

He was lying to Ms. Loginova, wasn't 19 Q.
he?  20

Just the way the FBI did on my 21 A.
husband's day of arrest, yes.  22

MR. McALLISTER:  Objection.  Move to strike 23

as nonresponsive. 24

THE COURT:  Sustained.  I'll strike the last 25

828
response.  1

Listen to counsel's question and answer 2

the question directly, if you can.3

BY MS. WHELAN:4

Your husband was lying to Ms. Loginova? 5 Q.
He was setting up a ruse. 6 A.

THE COURT:  The question is:  Was Mr. Steele 7

lying to the -- Ms. -- I'm not sure how you 8

pronounce the name. 9

MS. WHELAN:  Loginova. 10

THE COURT:  -- Loginova?  11

THE WITNESS:  He was setting up a pretend 12

story.  13

BY MS. WHELAN:14

Which was not true?  15 Q.
Yes, it was not true.  16 A.
So it was a lie? 17 Q.

MR. McALLISTER:  Judge, I object.  That's a 18

conclusion on the prosecutor's part at this point.  19

THE COURT:  I think it's a question.  20

You may answer it.  21

THE WITNESS:  In your terminology, yes, it 22

was a lie.  It was not a lie, in my belief; it was 23

a ruse.  It was a story he was telling to get her 24

to respond and figure out the bride scam.  25

829
BY MS. WHELAN:1

Mrs. Steele, your husband didn't need 2 Q.
to fall in love to do research for a book, did he?  3

He wasn't falling in love with them.  4 A.
He didn't need to tell Ms. Loginova 5 Q.

about your son or about what was -- where he lived 6

in order to do research for a book, did he?  7

He didn't have to, but it -- but 8 A.
putting some reality into it makes it easier for 9

him to -- to seem more real.  10

He didn't need to share a picture of 11 Q.
Missy's kittens for his research, did he? 12

If they talked about the kittens, why 13 A.
not?  14

He didn't need to send a letter from 15 Q.
the jail to Ms. Loginova expressing his love and 16

wanting to have babies with her for research for 17

his book, did he?  18

If he was continuing -- wanting to 19 A.
continue on the case, not knowing what his future 20

was and not break it, why not?21

Ma'am, he could have made himself to be 22 Q.
anybody in the world and made up fictional 23

children, but he reported things about what was 24

going on in your family, with your children, and 25

830
his life, didn't he?1

MR. McALLISTER:  Object to the form of 2

that --3

THE WITNESS:  Yes, he used --4

THE COURT:  Just a moment.  5

MR. McALLISTER:  Object to the form of that 6

question, if it was a question.  7

THE COURT:  Let's rephrase it, Counsel.  I 8

think it needs to be stated more as a question, 9

and it appeared to be somewhat compound, as well. 10

BY MS. WHELAN:11

He could have pretended to be anybody 12 Q.
on the Internet, couldn't he? 13

He could have, yes. 14 A.
He didn't -- he could have pretended to 15 Q.

have children and given them fictional names 16

instead of giving them real names, couldn't he 17

have?  18

Yes, he could have, but he didn't 19 A.
and -- 20

Do you know what an intimacy request 21 Q.
is, ma'am? 22

Not exactly, but I'm sure it's taking 23 A.
it to the next step of emails.  24

And your husband didn't tell you that 25 Q.
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he had made an intimacy request with Ms. Loginova, 1

did he?  2

I know -- I don't know -- I know he was 3 A.
trying to set up a chat or conference.  You know, 4

what it's called, I don't know.  But I knew about 5

chat and so forth.  6

But he didn't -- 7 Q.
Or I don't know -- I know it as Skype.  8 A.

I don't know what it is over international. 9

But he didn't tell you that he was 10 Q.
asking for an intimacy request, did he?  11

Is the chat the same as intimacy?  I 12 A.
don't know of the difference.  13

In order to do research on this case, 14 Q.
he didn't have to provide his contact information 15

outside of the dating website, did he?  16

No, he didn't have to.  17 A.
Yesterday you indicated that your cat 18 Q.

had kittens, you thought at the end of May or 19

June.  He didn't need to send pictures of those to 20

a young woman, did he? 21

MR. McALLISTER:  I'm going to object at this 22

point, Judge, on relevance grounds.  23

THE COURT:  Well, I think it's also been 24

asked and answered.  I think the question was 25

832
asked earlier.  1

BY MS. WHELAN:2

But you would agree, based upon his 3 Q.
testimony -- your testimony, that this is roughly 4

the time that Missy had her kittens? 5

It was -- yeah, it's roughly around 6 A.
there.  We also had another cat that was pregnant.  7

It was around there, yes.  8

Ma'am, it was your husband who asked 9 Q.
Ms. Loginova for her address; correct?  She wasn't 10

trying to get his address, was she?  11

I can't testify to that.  I don't know 12 A.
exactly how that went.  13

Mrs. Steele, wouldn't you agree that 14 Q.
your husband was on the dating website for the 15

exact reason he stated, which was to find his 16

"second half," a girl he couldn't live without?  17

This was the Russian girl?  And please 18 A.
reask the question.  19

Mrs. Steele, wouldn't you agree that 20 Q.
your husband was on the dating website for the 21

exact reason he stated in his emails to 22

Ms. Loginova? 23

No, that's not the reason he was on the 24 A.
website -- 25

833
He told you -- 1 Q.
-- with Loginova.  2 A.
-- he was doing research for a book in 3 Q.

case you found out or went into his computer, just 4

like you had in 2000?  So he told you about it 5

because of that, didn't he? 6

No.  He told me about it because -- he 7 A.
told me about it because he knew of the past.  He 8

told me about it because he wanted to discuss it 9

with me and how I felt about it and what he was 10

doing.  Because he wanted me to know what he was 11

doing all the way through it so I would -- I would 12

know that it was not like before.  13

And that's exactly what I did know.  It 14

was not like 2000.  And this was nothing but 15

research, trying to bring down the bride scam and 16

finding -- discovering that there was a lot of 17

criminal activity in it, and that he saw that 18

there was a book to write in it because there was 19

such a criminal activity in scamming Americans out 20

of thousands of dollars.  21

That's what your husband told you he 22 Q.
was doing, wasn't it?  23

Yes, he told me that, and it was the 24 A.
truth. 25

834
Again, ma'am, that's what your husband 1 Q.

told you?  2

Yes.  And I believe it, and I know it's 3 A.
the truth.  4

MS. WHELAN:  Move to strike the last part.  5

THE COURT:  Sustained.  I'll strike the last 6

comment.  The witness's statement that she 7

believed it, however, will stand.  8

BY MS. WHELAN:9

Mrs. Steele, in the spring of 2010, 10 Q.
your husband felt neglected by you, had fallen out 11

of love, and was looking for a new wife to have 12

more kids with, but he had to get rid of you and 13

didn't want a divorce --14

No. 15 A.
-- is that true?  16 Q.

MR. McALLISTER:  Well, I object to the 17

question, Judge, as to the form, compound nature, 18

and the fact that it's pure argument.  19

THE COURT:  Sustained.  20

BY MS. WHELAN:21

Mrs. Steele, you don't want to believe 22 Q.
that your husband wanted you murdered, do you?  23

MR. McALLISTER:  Objection to the form of 24

the question. 25

Case 2:10-cr-00148-BLW   Document 252   Filed 06/24/11   Page 25 of 106

SER_233

Case: 12-30005     05/06/2013          ID: 8616378     DktEntry: 41-2     Page: 76 of 198(236 of 358)



United States Courts, District of Idaho

835

THE COURT:  Overruled.  1

BY MS. WHELAN:2

You don't want to believe that, do you? 3 Q.
I don't believe it.  And, no, I didn't 4 A.

believe it, but I understood that I had to find 5

out and make sure and look at the evidence with a 6

clear mind and let the evidence prove whether he 7

was or not.  But, no, I did not believe it.  8

And you don't want to believe it?  9 Q.

At this point, I don't believe it.  10 A.

It's not about what I want.  I want to know that I 11

am safe and I make the right decision, because 12

this is my life.  13

Ma'am, your husband was writing to 14 Q.
Ms. Loginova in January, February, March, April, 15

May, and June.  He had not ceased writing, had he? 16

No.  And it was for the case, whether 17 A.
-- he told me he had stopped, which was right 18

after his aneurysm, and then he picked it up --19

Mrs. Steele -- 20 Q.

-- because he was going to pick it up 21 A.

as he felt better.  22

Mrs. Steele, this is all based upon 23 Q.

what your husband told you? 24

MR. McALLISTER:  Objection, Your Honor.  25

836

That misstates the testimony of this witness.  1

THE COURT:  I'm going to allow the 2

answer -- or the question to stand, but the 3

witness can clarify if her assumptions are based 4

upon anything else.  5

Why don't you rephrase the question for 6

the witness.  7

BY MS. WHELAN:8

Ma'am, this is based upon what your 9 Q.

husband told you, isn't it?  10

It is based on conversations we have 11 A.
had and what he told me.  12

And in 2000, he was discovered on 13 Q.

Match.com by you going into his computer?  14

Yes.  And that was different.  15 A.

MS. WHELAN:  Move to strike the last 16

portion. 17

THE COURT:  Yes.  I'll strike the last 18

response.  But the witness's answer that, yes -- 19

her answer in the affirmative concerning what 20

occurred in 2000 will stand.21

MS. WHELAN:  Mrs. Steele, I don't have any 22

other questions.  23

THE COURT:  Mr. McAllister.  24

CROSS-EXAMINATION 25

837

BY MR. McALLISTER:1

Mrs. Steele, have you ever been to 2 Q.

Assistant United States Attorney Traci Whelan's 3

office? 4

Yes.  5 A.
And on what occasions did you go there?  6 Q.

On September 21 -- I'm sorry -- 7 A.
September 20th and then on March 7th.  8

All right.  I want to begin with your 9 Q.
visit with Ms. Whelan on the 20th.  At that point 10

in time, you were described by the government as 11

the "victim" in this case; correct? 12

Yes. 13 A.

MS. WHELAN:  Your Honor, I'm going to 14

object:  one, to relevance; and, two, I think -- I 15

have no idea where counsel is going -- relevance.  16

THE COURT:  Well, I don't know where you're 17

going, Mr. McAllister, but I don't see the 18

relevance.  What the government has characterized 19

Ms. Steele as or what they have not would not seem 20

to be relevant.  21

If you somehow quickly tie this into 22

something relevant, I'll allow you some leeway.  23

But if that's your question, I think we ought to 24

just move on.  25

838

BY MR. McALLISTER:1

Well, when you went to Ms. Whelan's 2 Q.

office, you had been told that you had certain 3

rights as a victim; correct?  4

MS. WHELAN:  Your Honor, I'm going to object 5

and move for a sidebar.  6

THE COURT:  All right.  7

(Sidebar commences as follows:) 8

THE COURT:  If -- I think it is not relevant 9

if you're going to make some showing or argue the 10

government has breached its duty towards victims 11

in this case.  It's not relevant to any issue in 12

the case, but I don't know where you're going. 13

MR. McALLISTER:  I am making such an 14

argument.  And I'll represent to the court that 15

this witness will testify that she was at 16

Ms. Whelan's office, provided her -- 17

MS. WHELAN:  Can we lower our voices?18

MR. McALLISTER:  -- provided her with 19

evidence in the case, and Ms. Whelan laughed at 20

her.  And that offended her greatly.  21

And she has conducted -- what was 22

brought out by Ms. Whelan is that she came to her 23

office to review letters.  And Ms. Whelan even 24

said, "Oh, I did this because I was concerned 25
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about you."  1

And I'm entitled to put that in the 2

proper perspective.  3

THE COURT:  But why is it relevant?  4

MR. McALLISTER:  It's relevant because she 5

raised the issue in this case, and I think the 6

jury has to -- 7

THE COURT:  Raised what issue?  8

MR. McALLISTER:  Raised the issue about 9

coming to her office and reading letters.  She has 10

raised that issue. 11

THE COURT:  Okay.  Well, I'm going to 12

sustain the objection.  I don't see any relevance 13

to -- this interaction between the victim and the 14

U.S. Attorney's Office, to me, is just not 15

relevant to any issue in the case.  16

You know, I think there is no 17

allegations of government misconduct.  And, even 18

if there were, it simply takes the jury's eye off 19

of the ball as to what the issues are in the case.  20

Now, I'll give you some leeway.  You 21

can develop some of this if you're going to get 22

back into something that is relevant.  But simply 23

putting into evidence any conflict between the 24

U.S. Attorney's Office and Ms. Steele is just not 25

840
relevant. 1

MS. WHELAN:  Judge, I think that what you 2

need to have the background on, as well, is that, 3

through her attorney, Mrs. Steele made a formal 4

complaint.  Our office had to handle that.  She 5

has been advised that the complaint has been 6

dismissed. 7

THE COURT:  Well, that's the additional 8

reason.  It then creates a sideshow for the jury 9

that the jury is going to get caught up in, and 10

it's just not relevant to the proceedings.  11

So that's my ruling.  12

(Sidebar concluded.) 13

THE COURT:  The objection is sustained.  14

BY MR. McALLISTER:15

Mrs. Steele, I'm going to direct your 16 Q.
attention to the recording that was made of a 17

phone call between you and your husband on the 18

15th of June.  Do you recall hearing that in the 19

courtroom? 20

Yes.  21 A.
And do you recall that, in the phone 22 Q.

call, he told you to "tell them it's not my voice 23

on the tape"; correct? 24

Yes.  25 A.
841

And, actually, it's not a tape.  It's a 1 Q.
recording; correct? 2

Yes.  3 A.
But those were the words that were 4 Q.

used?  5

Yes.  6 A.
And, in fact, you told him that they 7 Q.

didn't want you to listen to the recording, that 8

you wanted to listen to the recording; correct? 9

Yes, I did.  10 A.
As a matter of fact, from the first 11 Q.

time that the FBI told you about this so-called 12

crime, you wanted to hear the recordings; correct? 13

Yes, I wanted to hear the recordings -- 14 A.
Did you -- 15 Q.
-- immediately. 16 A.
-- think or believe that your husband 17 Q.

was intimidating you in that phone call?  18

MS. WHELAN:  Objection, relevance. 19

THE WITNESS:  No. 20

THE COURT:  Just a moment.  Give me -- 21

Counsel, I want to -- give me a moment.  I want to 22

review something.  23

Ladies and gentlemen, I'm going to 24

allow the witness to respond.  I'm going to 25

842
overrule the objection, but I -- what -- 1

Ms. Steele's subjective belief, however, is not 2

directly relevant.  It's only -- again, perhaps 3

it's the circumstantial evidence that we talked 4

about on the first day of trial.  5

Ms. Steele is married to Mr. Steele for 6

a period of time, and I think her experience -- 7

having been married to Mr. Steele, that her 8

subjective belief may be indicative of 9

Mr. Steele's intent, which is the only thing 10

that's really relevant here, not what affect it 11

had upon Mrs. Steele but only what intent he had 12

in making the statements that he did.  13

And given the fact that she was married 14

to Mr. Steele for many years, that her subjective 15

belief may give the jury some indication as to 16

what Mr. Steele's intent was based upon the fact 17

that she was married to him for many years and had 18

a relationship, sometimes the -- well, I'm going 19

to leave it at that.  I'm going to allow some 20

leeway here and allow the witness to respond.  21

BY MR. McALLISTER:22

Mrs. Steele, at the time of June 15th, 23 Q.
when your husband had been jailed, you had been 24

married 25 years; correct? 25
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Yes.  1 A.

And you had had many, many 2 Q.

conversations with him, I assume, over the 25 3

years? 4

Yeah.  Thousands.  Maybe even -- 5 A.

And when he made this telephone call 6 Q.
from the jail to you, he didn't know -- he hadn't 7

listened to any recordings; correct? 8

No, he hadn't.  9 A.

And you hadn't listened to any 10 Q.

recordings; correct? 11

No, not at that point. 12 A.

You asked for them, had you not?  13 Q.

I had asked to hear those tapes.  I was 14 A.
asking to hear those tapes on June 12th, the day 15

after his arrest.  16

Okay.  And no one provided you access 17 Q.
to them; correct? 18

Not at that point, no.  19 A.
Okay.  And you were asking FBI Agent 20 Q.

Sotka; correct? 21

Yes, I was.  22 A.
And he didn't allow you to listen to 23 Q.

the recordings; correct? 24

He kept telling me that he couldn't -- 25 A.

844

couldn't meet with me and -- and telling me why he 1

couldn't meet with me and the reasons.  And I kept 2

trying to say I wanted to hear them immediately.  3

I wanted -- I was willing to jump in my car and 4

could be there in nine hours because he is telling 5

me that he has tapes. 6

MS. WHELAN:  Your Honor, I'm going to object 7

to hearsay as to what Special Agent Sotka said.  8

THE COURT:  Sustained.  9

BY MR. McALLISTER:10

All right.  Why did you want to listen 11 Q.
to the recordings?  12

Because I didn't believe my husband did 13 A.

the crimes that they were telling me that he did.  14

But, at the same time, it's an F -- it's FBI 15

telling me that my husband had done this.  They 16

had me scared, telling me that there were two 17

people out there to run me off the road.  18

We have had threats in the past.  You 19

know, I needed the truth.  I needed -- even though 20

I strongly believe my husband did not do this, I 21

knew that, because my life was at risk, I had to 22

look at the proof and let the FBI prove to me that 23

my husband had done this.  24

Because if, from everything I believed, 25

845

he had done this, I needed -- I needed to know 1

that ugly truth if he had, because my life was at 2

stake, and first and foremost is my life.  That is 3

why.  4

All right.  Now, when did you actually 5 Q.
get a chance to listen to the recordings? 6

Ten days later, on the 21st of June.  7 A.
All right.  And after listening to the 8 Q.

recordings, did you change any opinion about your 9

husband?  10

It ended up confirming my beliefs in my 11 A.
husband.  12

All right.  Did the FBI tell you that, 13 Q.

in fact, someone named Larry Fairfax had placed 14

the explosive device on your vehicle?  15

I found that out the night of June 16 A.

15th -- late that night of June 15th, after they 17

had arrested Larry Fairfax.  That's when I knew.  18

All right.  And did you understand when 19 Q.

you were -- well, did you want to see all the 20

evidence in the case?  21

Yes, I did.  22 A.
All right.  And have you, as of this 23 Q.

day, seen all of the evidence?  24

MS. WHELAN:  Objection, Your Honor.  25

846

Foundation.  1

THE COURT:  Sustained.  2

BY MR. McALLISTER:3

Did you review FBI reports, witness 4 Q.

interviews, statements? 5

Yes.  6 A.

All right.  You were concerned about 7 Q.
Larry Fairfax's activities; correct? 8

Yes.  9 A.
Let me take you back to when you left 10 Q.

for your mom's house.  I believe that was on -- 11

well, I'll ask you:  Do you recall the date that 12

you left your husband and traveled to Oregon City 13

to see your mom?  14

Just prior to the arrest?  15 A.
Okay.  16 Q.

I mean, is that when you're referring 17 A.

to?  18

No.  I'm referring -- I believe -- I'm 19 Q.

trying to ask -- 20

I mean, the last time before his 21 A.

arrest?  22

Yes.  23 Q.

That was May 28th.  24 A.
All right.  And can you tell us a 25 Q.

Case 2:10-cr-00148-BLW   Document 252   Filed 06/24/11   Page 28 of 106

SER_236

Case: 12-30005     05/06/2013          ID: 8616378     DktEntry: 41-2     Page: 79 of 198(239 of 358)



United States Courts, District of Idaho

847
little bit about your mom.  How old is she? 1

Seventy-nine.  2 A.
Is she in good health?  3 Q.
No.  4 A.
How many times have you been called to 5 Q.

assist her in Oregon City?  6

Oh, ten times.  I -- I have lost count.  7 A.
It's been so many times.  8

What is she suffering from?  9 Q.
Pancreatitis, a cyst on a pancreatitis, 10 A.

hernia, a lymph node which was diagnosed as 11

lymphomic [sic] which blew into lymphonic [sic] -- 12

sorry -- but cancer, has been going under chemo.  13

Plus, she fights diabetes, which makes all of 14

these procedures hard.  15

I mean, it was like it just kept going, 16

one thing after the other, on top of each other.  17

We'd just get her feeling where we thought she was 18

on the road to recovery, and she would be hit with 19

something else.  20

All right.  And when you went to your 21 Q.
mother's house on -- in May, she was -- needed 22

you; correct? 23

Yes.  24 A.
Okay.  Do you recall that the FBI came 25 Q.

848
to your mother's house on the early morning of 1

Friday, June 11th? 2

Yes, I do.  3 A.
Okay.  And the FBI agents there advised 4 Q.

you that your life might be at risk; correct?  5

Yes.  6 A.
And did they search your vehicle? 7 Q.
No, not -- no.  8 A.
Did they look under -- 9 Q.
They didn't tell me they did.  They 10 A.

didn't search my vehicle, no. 11

Okay.  But they told you you were in 12 Q.
danger; correct? 13

Yes.  They said there were two men out 14 A.
there waiting to run me off the -- run us off the 15

road.  16

MS. WHELAN:  Objection.  Hearsay.  Move to 17

strike.  18

MR. McALLISTER:  I think it's offered, 19

Judge, in response to what's already been 20

presented by the FBI.  21

THE COURT:  Well, I'll sustain the 22

objection.  Strike the last response.  23

BY MR. McALLISTER:24

You learned that there were two men out 25 Q.
849

there supposedly going to run you off the road; 1

correct? 2

Yes.  3 A.
Okay.  And did the FBI agents, the two 4 Q.

of them that were present, remove your cell phone? 5

I'm not sure they removed it.  They 6 A.
asked me for it, and I handed it to them.  7

Okay.  Were you in any way 8 Q.
uncooperative that morning?  9

Other than not believing my husband, I 10 A.
cooperated and followed everything that they asked 11

us to do.  12

Okay.  After -- well, what did you do 13 Q.
the rest of that day?  14

The FBI agents were there until about 15 A.
10:30, 10:45, at which point they assured my mom 16

and I that we were no longer in danger, that the 17

two men were -- were -- 18

MS. WHELAN:  Objection.  Hearsay.  19

THE COURT:  Sustained.  20

BY MR. McALLISTER:21

All right.  Despite the fact that 22 Q.
someone may have told you you weren't in danger, 23

did you think you still were?  24

Yes.  25 A.

850
Why?  1 Q.
Because we'd had many threats to our 2 A.

lives in the last ten years.  And I didn't -- I 3

knew something was wrong.  I wasn't sure if there 4

was other people out there to get me.  5

I didn't -- I didn't feel like I had 6

the facts to know that I was still safe.  I wasn't 7

sure that this wasn't somebody coming after my 8

husband, and they were using me to get him.  9

I didn't know.  I was scared because my 10

life was being threatened.  11

You were informed that your husband had 12 Q.
been arrested; correct? 13

Yes, I had.  14 A.
Were you able to get back to the Coeur 15 Q.

d'Alene area?  16

I did on the 13th.  17 A.
And how did you get back? 18 Q.
I had -- I made arrangements for a 19 A.

friend of mine to drive me back, because I was in 20

no condition to be making a 425 -- 40-mile trip 21

back home. 22

Okay.  And when you returned home -- or 23 Q.
excuse me.  When you returned to the Coeur d'Alene 24

area, did you go to your home?  25
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For about a half-hour, 45 minutes with 1 A.

my friend, but I left and went back to Coeur 2

d'Alene at -- well, I had to take her to the 3

airport because she had to fly home, and then I 4

went to stay in Coeur d'Alene and meet my son.  5

All right.  Why didn't you stay at your 6 Q.
house?  7

I did not feel safe there.  I didn't 8 A.
know that my life wasn't still in danger.  I did 9

not feel -- 10

And on the Sunday telephone recording 11 Q.
between you and your husband, what did he tell you 12

about staying at home?  13

He told me he didn't want me staying at 14 A.
home, and he felt that it was safer for me not to 15

be home.  He also told me he didn't even want to 16

know where I was.  He strongly recommended that I 17

didn't stay at home, that I was making the right 18

decision.  19

MR. McALLISTER:  Your Honor, are we at a 20

point that would be convenient to break yet?  21

THE COURT:  We could do so.  We're about ten 22

minutes early, but we could take the break now if 23

we need to. 24

THE WITNESS:  Please.  25

852
THE COURT:  All right.  Let's take a -- 1

we'll take the recess at this time.  Let's take 20 2

minutes at this point.  We will reconvene at 25 3

minutes after.  4

I'll again admonish the -- actually, I 5

guess 10:30.  I'll admonish the jury not to 6

discuss the case among themselves or with anyone 7

else, nor should they form or express any opinions 8

about the case until it is submitted to them.  9

We'll be in recess.  10

(Recess.) 11

(Jury present.) 12

THE COURT:  I'll note the jury's presence.  13

Ms. Steele has retaken the witness stand.  14

I'll remind you, you are still under 15

oath.  16

You may continue your cross-examination 17

of the witness, Mr. McAllister.18

MR. McALLISTER:  Thank you, Your Honor.  19

BY MR. McALLISTER:20

Ms. Steele, before the recess, I 21 Q.
believe I was asking questions about June 13th, 22

2010, recorded conversation that you had with your 23

husband while he was in jail.  24

Yes.  25 A.

853

And in that conversation -- well, let 1 Q.
me ask the question this way:  Have you had a 2

chance to review an actual transcript of what is 3

heard on the recording?  4

Yes.  5 A.
Do you recall your exact words when 6 Q.

the -- after your husband asked you about the 7

recording, what you wanted to do? 8

Yes.  I don't know if I could repeat it 9 A.
word for word, but -- 10

All right.  Well, let me ask the 11 Q.
question this way:  If I showed you a copy of the 12

transcript, would you know your exact words?  13

Yes.  14 A.
MR. McALLISTER:  Your Honor, if I could 15

refresh the witness's recollection as to her exact 16

words. 17

THE COURT:  Yes.  I have turned off the jury 18

screen.  19

BY MR. McALLISTER:20

Do you see on the monitor a typed 21 Q.
transcript of the conversation? 22

Yes, I do. 23 A.
All right.  Do you see the part that is 24 Q.

indicated as "Cyndi"? 25

854

Yes.  1 A.
All right.  What did you say? 2 Q.
I said, "They weren't the ones 3 A.

insisting that I listen to the tapes.  I asked to 4

hear the tape" -- should have been "recording."  5

"It is my choice whether I want to hear them or 6

not."    7

All right.  And what were you telling 8 Q.
your husband?  Who was "they"?  9

"They" referred to the authorities.  I 10 A.
probably meant the FBI because that's who -- that 11

was the only authorities that I was aware of that 12

I had any contact with at the time.  13

Okay.  Did this discussion with your 14 Q.
husband influence your testimony in any way? 15

No.  16 A.
MS. WHELAN:  Objection.  Relevance.  17

THE COURT:  Sustained.  I'll strike the last 18

response. 19

BY MR. McALLISTER:20

After this discussion, did you, in 21 Q.
fact, make further efforts to listen to the 22

recording, which were called "tapes"? 23

Yes.  24 A.
What did you do? 25 Q.
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I had obtained an attorney and was 1 A.

asking him to make arrangements for me to listen 2

to the tapes, since they hadn't been provided to 3

me yet -- or a chance -- the chance to listen to 4

the tapes hadn't been provided to me yet.  5

Were the actual recordings ever 6 Q.
provided to you?  7

On the 21st of June.  8 A.
No.  I meant did you actually get a 9 Q.

disk, or did you ever physically get the 10

recordings? 11

MS. WHELAN:  Objection.  Relevance. 12

THE WITNESS:  No.  13

THE COURT:  Just a moment.  The objection is 14

what?  15

MS. WHELAN:  The objection is relevance.  16

THE COURT:  Well, again, at this point, it 17

is irrelevant.  But if you're going somewhere else 18

with this that leads us to something relevant, 19

Mr. McAllister, I'll give you some leeway.  If 20

that was your only question, I'll sustain the 21

objection and direct you to move on.  22

BY MR. McALLISTER:23

Well, you finally, on June 21st, had an 24 Q.
opportunity to listen to the recordings; correct? 25

856
Yes, I did. 1 A.
Where did that take place? 2 Q.
That took place at my attorney's 3 A.

office.  4

All right.  And who provided the 5 Q.
recordings to you?  6

Mr. - I'm sorry -- Agent Sotka, and I 7 A.
believe it was -- I believe the other person at 8

that meeting was Agent Don Robinson.  9

All right.  Now, your husband at that 10 Q.
point had been in jail for ten days; correct? 11

Yes.  12 A.
And you continued to have conversations 13 Q.

with him; correct?  On the telephone?  14

With my husband?  15 A.
Yes.  16 Q.
Not after the 15th of June.  17 A.
Okay.  So there was no further contact 18 Q.

before you listened to the recording; correct? 19

No, there was not.  20 A.
All right.  Did you -- how many times 21 Q.

did you ask for the recordings?  22

I don't remember, but I -- I wanted to 23 A.
hear those recordings.  24

All right.  I believe you testified 25 Q.

857
earlier that you had a friend drive you back to 1

the Coeur d'Alene area on Sunday, June 13th; 2

correct? 3

From Oregon, she drove me up to Sagle 4 A.
and then back to the airport.  And then from the 5

airport, I actually drove myself because she had 6

to fly home.  7

Okay.  And you stayed with your son Rex 8 Q.
that night in a motel or hotel in the Coeur 9

d'Alene area; correct? 10

Yes, I did.  11 A.
All right.  And on the 14th, there 12 Q.

was -- you were intending to appear at a hearing 13

in this case; correct? 14

Yes.  15 A.
And it got postponed until the next 16 Q.

day, Tuesday, the 15th?  17

Yes.  18 A.
All right.  If you could tell us, 19 Q.

Mrs. Steele, what did you do on June 15th?  20

June 15th, my son and I prepared to 21 A.
check out of the hotel room.  I think at that 22

point, we were still trying to ensure that my 23

husband had his counsel in place so he would have 24

representation at his hearing.  25

858
And then we checked out of the hotel, 1

which was, I believe, right around 11:00.  His 2

hearing wasn't until -- 4:30 is the time that 3

comes to my mind; that might be off by a half-hour 4

or so.  5

And we had time to spare.  I didn't 6

have time to run home or really do anything, so I 7

decided that I was going to get the -- do 8

something productive to keep my mind preoccupied 9

and get my oil changed in my car.  Because I had 10

been traveling a lot.  The oil change in my car 11

was overdue.  12

And so I decided to take my car in, get 13

the oil changed.  My son had his car there, so he 14

was actually headed to Schuck's or some automotive 15

place because he had a headlight out, and we were 16

concerned for him going back that night because he 17

had to get back to college to -- because he had a 18

job down at school or -- at school.  19

So he went one way, I went the other 20

way, and we were going to meet back up and have 21

some lunch and then go to my husband's hearing.  22

All right.  And during this time, you 23 Q.
went to have the oil changed; correct? 24

Yes. 25 A.
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And what happened after you went to the 1 Q.

facility to have the oil changed?  2

Well, they had me pull my car into the 3 A.
bay.  It's one that sits underneath.  And I went 4

out to sit in the -- they have -- they have you go 5

out and sit in the waiting room while they change 6

your oil.  7

And they first came in, and they showed 8

me my air filter and said it was pretty dirty, and 9

I told them to change it.  And then it was a 10

few -- a minute or so later, one of the mechanics 11

came in and asked me to come with him because he 12

had something to show me.  13

At that point, I'm going, "What's wrong 14

with my car?  What is this going to cost me?  Am I 15

going to know whether it's important to have 16

fixed?"  And that was all I needed on top of 17

everything else.  I was expecting it to be a hole 18

in my oil pan or whatever.  19

And so I followed him.  And he actually 20

took me down the stairs that goes under the car 21

where they do their work of changing the oil.  And 22

I'm walking -- the car is facing out this way, so 23

I'm walking down this way, so on the driver's 24

side.25

860
And he has me turn around, and he 1

points to the area right under my -- the driver's 2

seat, and there I saw a pipe that was about that 3

big around (indicating) strapped to the bottom of 4

my car with green fuses running across, which 5

later I understood was headed towards my exhaust.  6

The mechanic said did I know what that 7

was.  And I said, "It looks like a pipe bomb."  8

And then I went -- I think the -- I 9

don't recall the exact order of things being said, 10

but he asked me if I wanted him to remove it.  And 11

I immediately said, "No.  Don't touch it."  12

And I started muttering things about 13

that I just had threats on my life and that we 14

needed to get the car out of there.  15

Afterwards, I felt that I probably 16

shouldn't have even had them move the car, but I 17

can't say I was really -- I was shocked.  I mean, 18

I was petrified to -- thinking about this bomb 19

that had been on my car.  20

Let me interrupt at this point, if I 21 Q.
could, Mrs. Steele, and ask you this question:  22

Your husband was in jail at this point; correct? 23

Yes, he was.  24 A.
But you have indicated or testified 25 Q.

861
that you believed that others were still out 1

there; correct? 2

Yes.  I have -- I had feared -- I 3 A.
feared -- I mean, I have always feared because of 4

our past threats, but that was bringing that home 5

to me that others could.  And then my husband is 6

in jail, and then I see this five days -- four 7

days later, I find this bomb on my car.  8

All right.  Now, you indicated, I 9 Q.
believe, or Ms. Whelan used the phrase "people 10

coming after your husband."  Do you recall that?  11

I have said that many times, yes.  12 A.
All right.  Now, your husband is a 13 Q.

lawyer; correct? 14

Yes, he is.  15 A.
Is it fair to say that he represented 16 Q.

unpopular causes?  17

Yes.  18 A.
And is it fair to say that previous 19 Q.

threats on your life were made?  20

Yes.  21 A.
And, in fact, you've turned those over 22 Q.

in the past to the law enforcement authorities?  23

You've reported them; correct? 24

Yes.  25 A.

862
All right.  Who is it that he would 1 Q.

represent or has represented in the past that led 2

to threats being made on you or him?  3

MS. WHELAN:  Objection.  Relevance.  4

THE COURT:  I'll give counsel some leeway.  5

I'm not sure I see the relevance, but you may 6

answer.  7

THE WITNESS:  Aryan Nations.  Actually, he 8

didn't represent the Aryan Nations.  He was 9

representing Richard Butler.  He has represented 10

the Christines.  He has represented -- I can't 11

remember the gentleman's name, but various groups 12

like that or people like that. 13

BY MR. McALLISTER:14

And based upon those cases, you and 15 Q.
your family members received threats? 16

Yes, each of my children, and I 17 A.
personally have, besides my husband.  18

All right.  At this point when it was 19 Q.
discovered on your vehicle, did you know where 20

Larry Fairfax was?  21

No.  22 A.
Okay.  Were you concerned at all about 23 Q.

him?  24

Yes.  25 A.
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Why?  1 Q.
Because I knew he was involved in this 2 A.

case.  3

All right.  4 Q.
And he had been -- and he had also been 5 A.

doing things that, before my husband's arrest, 6

that was leading towards criminal activities.  And 7

so I didn't -- 8

MS. WHELAN:  Objection. 9

THE WITNESS:  -- trust him. 10

MS. WHELAN:  Objection.  Foundation, 11

speculation.  Move to strike. 12

THE COURT:  Sustained.  I'll direct the jury 13

to disregard the witness's response.  14

Mr. McAllister.  15

BY MR. McALLISTER:16

Prior to June 15th, you had learned 17 Q.
that Larry Fairfax had secretly entered your 18

house; correct? 19

Yes.  I had learned that towards the 20 A.
end of May. 21

All right.  But at this point in time 22 Q.
you didn't know that any silver was missing, did 23

you?  24

Not at that point, no.  25 A.

864
Okay.  Now, the authorities were 1 Q.

called, correct, at the oil-changing station? 2

Yes.  Somebody from the oil place had 3 A.
called.  I had made a call; but, by the time I 4

made the call to the authorities, they had said 5

that authorities were already on the way.  6

Okay.  And, in fact, the authorities 7 Q.
were able to safely remove the device from your 8

car; correct? 9

They ended up removing it safely, but I 10 A.
really didn't know that until later in the day 11

because I wasn't there for -- I wasn't present in 12

that area for the whole removal.  13

Okay.  Did you get your vehicle back?  14 Q.
Very late that next night.  15 A.
Okay.  And what did you do on June 15th 16 Q.

after the device was found?  17

I was there at the scene for a while.  18 A.
Different authorities -- some were in police 19

uniforms, and then I believe they were agents.  I 20

don't know if they -- I don't know what capacity 21

they were in -- were interviewing me and were 22

interviewing my son, who was also there.  23

Because, by that time -- well, I had 24

also called -- I had also called him and told him 25

865
that he needed to get back to the oil change 1

place, which he did.  And so they were also 2

interviewing him and myself.  3

And then they wanted to take us to, I 4

believe it was the Kootenai -- I don't know the 5

exact name, but the Kootenai Police Department, 6

somewhere around Kathleen Street.  And so we were 7

escort -- not escorted -- driven to the police 8

station and where they further were asking us 9

questions in relationship to what I had -- or the 10

mechanic discovered on my car.  11

Did you get to the courthouse and to 12 Q.
your husband's hearing? 13

Yes, because I kept saying that I 14 A.
wanted to be at my husband's hearing.  15

Now, at that hearing, were you still 16 Q.
quite scared?  17

I was petrified, because I had no clue 18 A.
who put that bomb on my car.  19

All right.  20 Q.
And, as far as I know, they did not 21 A.

know, either.  22

Okay.  "They" meaning the law 23 Q.
enforcement? 24

Law enforcement.  25 A.

866
Did anyone offer you protection?  1 Q.

MS. WHELAN:  Objection.  Relevance.  2

THE COURT:  Sustained.  3

BY MR. McALLISTER:4

I'll ask it this way:  Did you seek 5 Q.
protection? 6

MS. WHELAN:  Objection.  Relevance.  Judge, 7

we had a sidebar about this. 8

THE COURT:  Well, I'm going to sustain the 9

objection. 10

BY MR. McALLISTER:11

Were you provided any protection? 12 Q.
No.  I was told they would not protect 13 A.

me.  14

MS. WHELAN:  Objection.  Relevance.  15

THE COURT:  Sustained.  I'm going to caution 16

the witness.  The court has ruled previously, and 17

I think it was pretty clear.  The answer was, 18

simply, "Were you provided --," yes or no.  And 19

you can answer that but nothing more.  20

Mr. McAllister, go ahead.  Put another 21

question back before the witness.  22

BY MR. McALLISTER:23

What did you do after that evening?  24 Q.
After my husband's hearing, we still 25 A.
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Yes.  1 A.
Was that in place when you arrived?  2 Q.
I believe so, yes.  3 A.
Let's take that down and put up Exhibit 4 Q.

No. 29, please, also admitted.  5

Showing you what's been admitted here 6

as evidence Exhibit No. 29.  Does that show the 7

same vehicle? 8

Yes.  9 A.
Looking from the other side of it? 10 Q.
Yes.  11 A.
So looking at the driver's door.  And 12 Q.

was that the area that you were told that the pipe 13

bomb was located? 14

Yes.  They told me it was directly 15 A.
underneath the driver's seat on the undercarriage.  16

And then let's take that down.  And 17 Q.
admitted photograph -- admitted Exhibit No. 30, 18

another photograph.  19

Look at Exhibit 30.  Does that show the 20

location, as well? 21

Yes.  22 A.
And does it show the same yellow tape? 23 Q.
Yes.  24 A.
The yellow tape appears to be on the 25 Q.

960
far side of the street closest to the business, 1

the Quaker State lube business.  Do you see that?  2

Yes.  3 A.
Was traffic going through that location 4 Q.

on Highway -- on Bosanko Avenue when you arrived? 5

No.  They -- I believe they had a 6 A.
patrol car stopping traffic from 95 onto Bosanko, 7

so they couldn't turn off.  But they obviously 8

pulled and let us pull down in the area. 9

Was traffic still circulating 10 Q.
southbound on Highway 95 when you arrived?  11

Yes.  12 A.
And did you have any kind of 13 Q.

conversation with law enforcement officers, the 14

law enforcement incident commander? 15

Yes.  That was Sergeant Tull from the 16 A.
Coeur d'Alene Police Department.  And we discussed 17

the situation and the size of the device.  And it 18

was my recommendation that traffic be stopped on 19

Highway 95 when we began our operation for safety 20

reasons for those people driving on 95.  21

Was Highway 95 stopped, the southbound 22 Q.
flow? 23

Yes.  24 A.
Now, how did you know anything about 25 Q.

961
the size of the device? 1

While I was en route, I received an 2 A.
email to my phone or a text message from Sergeant 3

Tull, who I had -- after I had talked to Agent 4

Todd Smith, who had told me about the incident and 5

wanted me to respond, I received a phone call from 6

Sergeant Tull, who was the incident commander on 7

scene with Coeur d'Alene P.D.  8

And I asked him if they had any 9

pictures of it.  Quite often, they might.  And he 10

did, and he sent me a photograph that was taken by 11

the mechanic while he was underneath the vehicle 12

when he started to change the oil and discovered 13

the item.  14

Well, this would be a good time to show 15 Q.
you what's been admitted as Exhibit No. 27.  16

If you'll put that up, Ms. Rocca.  17

What is Exhibit 27?  18

That is the picture that was taken by 19 A.
the mechanic while the item was underneath the 20

vehicle.  21

As a -- as a trained bomb squad 22 Q.
commander, when you arrive at a location like that 23

with a car like that and see that type of a device 24

on a cell phone picture, what do you see in that 25

962
picture that governs your reaction and decisions 1

you make as the commander there? 2

It has every indication to me to be an 3 A.
actual device.  It looks like it's securely 4

fastened to the car.  It didn't just happen upon 5

it.  It -- a metal pipe is obviously, for us, 6

between -- of all the types of ways you could make 7

a pipe bomb, galvanized pipe is more dangerous due 8

to the fragmentation of it.  It's hard metal 9

compared to plastic.  10

You can clearly see two fuses.  11

Would you please put a circle around 12 Q.
where those fuses are.  13

(Witness complied.)  14 A.
And in relationship to the pipe bomb, 15 Q.

where are they?  16

It appears they're going into an end 17 A.
cap, which is very common -- a common location for 18

a person who builds these to insert the fuse 19

because they drill through the end cap.  It's 20

easier to drill through the flat end rather than 21

through the sidewall.  22

Now, you didn't know when you saw that 23 Q.
picture exactly how it was attached, but that's 24

what occurred to you? 25
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Yes. 1 A.
What else did you see in that picture 2 Q.

that would be important for you, as an incident 3

commander?  4

Well, obviously, I'm trying to 5 A.
determine how this is attached to the vehicle.  6

There has to be some type of attachment method.7

And you can see -- on my cell phone 8

picture, it wasn't as clear as this, but I could 9

clearly see the electrical tape.  And that 10

indicated to me that either they had taped it up 11

with electrical tape -- which was probably 12

unlikely, because electrical tape isn't 13

necessarily that strong by itself -- but that 14

there might have been some other methods, like a 15

magnet, which we have seen used throughout the 16

U.S. and internationally to attach pipe bombs to 17

cars.  18

Point to the electrical tape that's on 19 Q.
that device that you're referring to.  20

It's this black tape here (indicating), 21 A.
as well as here.  22

Okay.  23 Q.
Actually, this tape goes further back 24 A.

if you can follow it.  25

964
Were you able to determine -- before 1 Q.

you began to deal with this pipe bomb, were you 2

able to determine the size of it, the dimension of 3

it?  4

Just looking at the vehicle and based 5 A.
on what Sergeant Tull had told me about contact 6

with the finder as well as looking at the picture, 7

I immediately believed it was a rather large pipe 8

bomb compared to what we usually deal with.  9

Okay.  Let's take down that exhibit.  10 Q.
And let me ask you a couple of other questions 11

here before we move to the next subject.  12

Did you actually speak with Josh Young, 13

the technician who found the pipe bomb? 14

I did, briefly, yes.  15 A.
Did he give you any additional 16 Q.

information?  17

No.  He said that he found it.  He went 18 A.
and contacted the lady who brought the car in to 19

ask her about it.  He had told me something about 20

offering to remove it for her, and she told him 21

no.  22

And that he had also -- I don't 23

remember exactly what he told me, but something 24

about he had -- he had dealt with the fuse and 25

965
attempted to move the fuse or tried to pull it out 1

of it.  And at that point -- you know, I can't 2

remember exactly what he said, but it was 3

something to that -- 4

That he had moved the fuse? 5 Q.
Yeah, he had done something with the 6 A.

fuse.  7

What's the first thing you began to do, 8 Q.
then, to handle the situation?  9

The first thing that we do is brief 10 A.
the fire -- well, we come up with a plan as a 11

team.  And the three of us there put our heads 12

together with how to deal with it based on our 13

training and experience in dealing with these 14

things.  Then we run it by the incident commander.  15

And we had a meeting with them and the fire 16

department.  17

One of the other things we needed to do 18

was brief the fire department on how to respond if 19

one of my bomb techs got hurt and how to get them 20

out of the bomb suit and respond for first aid and 21

how to do that safely, if there was an accidental 22

explosion.  23

As soon as all those briefings are done 24

and we're ready to go downrange, we decided to 25

966
send the robot down, trying to stay remote. 1

Let's stop there for just a second, and 2 Q.
let me ask you a question.  3

So there was an overall incident 4

commander for the police.  There was somebody in 5

charge of fire units.  You were in charge of the 6

bomb unit; is that correct? 7

That's correct. 8 A.
Where did you station your vehicles in 9 Q.

relationship to the black Mitsubishi? 10

We were in another business lot or some 11 A.
type of a parking lot west of there a couple 12

hundred yards.  13

Were you able to use your -- did you 14 Q.
think that you would be able to use your robot to 15

go from there over to the black Mitsubishi? 16

Yes.  17 A.
Okay.  So what is the next step you 18 Q.

took?  19

Well, and one thing I forgot is that, 20 A.
in addition to briefing everybody on how we were 21

going to respond, we requested Highway 95 be shut 22

down. 23

I believe you stated that earlier.  24 Q.
We talked about that earlier.  And so 25 A.
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that occurred.  And once that occurred, then we 1

went -- I sent the robot downrange, and I operated 2

the robot. 3

Is there a perimeter you were looking 4 Q.
to establish for this type of an incident?  5

Our typical guidelines on something are 6 A.
300 feet plus.  I wanted it to be more, based on 7

the size of the device and the fragmentation 8

hazard; if it exploded, the fragmentation that 9

come from the pipe out into the open area.  10

There was a bank just north of, across 11

Bosanko in a parking lot.  They were -- I think 12

they had not let any new customers in, but they 13

were in the process of trying to -- you know, it 14

was midday.  They were trying to deal with money 15

in the tills and everything.  16

So I asked them, if they insisted on 17

staying in the bank, to stay on the opposite side 18

away from the windows. 19

How close is the Quick Lube to Highway 20 Q.
95 itself? 21

Oh, maybe 30 yards.  A hundred feet.  22 A.
So then what was your next decision?  23 Q.
We took the robot downrange.  We had 24 A.

our perimeter set.  It was safe to approach.  So I 25

968
ran the robot down using a wireless system and -- 1

Let's explain that for the jury.  How 2 Q.
do you -- describe this robot.  3

The robot we use is a standard-issue 4 A.
robot for bomb squads of the U.S. and U.S. 5

military.  It's made by a company called REMOTEC.  6

It's called an ANDROS F6A Robot.  It weighs about 7

550 pounds.  It can drag a 200-pound man in an 8

80-pound bomb suit out of an area in case, you 9

know, they get stuck or fall down or something and 10

can't get out and it's not safe for us to 11

approach.  It's a very strong robot. 12

Do you operate it remotely? 13 Q.
Yes. 14 A.
Who was operating it on this occasion? 15 Q.
I was. 16 A.
And where do you operate it from?  From 17 Q.

the vehicle? 18

Yes. 19 A.
So you got the robot out, you activated 20 Q.

it, you brought it over toward the Mitsubishi? 21

Yes.  22 A.
And were you able to position it?  23 Q.
Right.  I positioned it in such a way I 24 A.

was trying to -- the plan was to try and remove 25

969
the device using the grip or the claw on the front 1

of the robot.  However, because the car was so low 2

and the angle, I was not able to do that.3

However, I was able to get the camera, 4

which is mounted up on the front of the arm, 5

underneath and inspect the bottom of it, not just 6

for that device but to see if there are other 7

devices there that we weren't aware of.  8

You mentioned a camera.  Does it also 9 Q.
take a video of what's happening?  10

Yes.  We -- there is three cameras on 11 A.
the robot.  And -- actually, four cameras.  And it 12

does have -- when it sends the wireless signal 13

back to our truck, we're able to record it onto a 14

VHS tape. 15

Did you record a video on this 16 Q.
occasion? 17

I did.  18 A.
So let's continue with your -- your 19 Q.

description of how you positioned the robot.  And 20

you said you placed it next to the driver's side 21

door? 22

Yes.  23 A.
And were you able to use the claw of 24 Q.

the robot to remove the pipe bomb? 25

970
No.  1 A.
Why not?  2 Q.
The vehicle was too low.  And the 3 A.

angle, the robot arm was not able to reach up and 4

grab onto it.  5

So what was your next alternative, as 6 Q.
being the person in charge of that scene, of the 7

bomb scene? 8

We decided to try to attach a rope to 9 A.
it and attach that to the robot in attempt to, 10

once again, stay remote and pull it off.  However, 11

in order to put the rope on there, I would have to 12

send a bomb tech down in a bomb suit to lay on the 13

ground and attach that rope to the device.  14

Did you decide to do that?  15 Q.
I decided that -- well, we decided that 16 A.

that would be the best course of action.  And 17

Detective Fox volunteered to do that. 18

He volunteered? 19 Q.
Yes.  20 A.
This -- this rope you're talking about, 21 Q.

a term has been used here about an "endless loop."  22

Is that what you're referring to? 23

Right.  It's just a piece of rope that 24 A.
we can tie -- you know, it's basically just like a 25

Case 2:10-cr-00148-BLW   Document 252   Filed 06/24/11   Page 59 of 106

SER_244

Case: 12-30005     05/06/2013          ID: 8616378     DktEntry: 41-2     Page: 87 of 198(247 of 358)



United States Courts, District of Idaho

971
circle, and it's tied, you know, knotted at the 1

end.  And it's just a way to loop it around the 2

pipe and back into a carabiner -- which people use 3

for their keys or for rock climbing or whatever -- 4

and hook that onto the robot. 5

What did you do to make sure that a 6 Q.
member of your team was safe in getting near that 7

bomb? 8

I kept the video cameras on him while 9 A.
he was downrange, so I could not only communicate 10

with him, but, you know, we could keep an eye on 11

him.  12

Did he have a special suit?  13 Q.
He had on -- it's called an SRS5 search 14 A.

suit.  It's actually a midlevel bomb suit.  The 15

large bomb suit probably wouldn't have afforded 16

him the flexibility or the ability to lay down 17

like that and get to it.  So he had to wear a 18

smaller suit, which offers less protection. 19

Where was the robot when he approached 20 Q.
the vehicle? 21

It was just to the side of him, out of 22 A.
his way. 23

Were you able to see both him and the 24 Q.
robot?  25

972
At the -- 1 A.
Were you able to observe both his 2 Q.

actions and the robot?  3

Yes.  4 A.
And did he lay down on the ground next 5 Q.

to the vehicle?  6

He did.  7 A.
Did you observe that?  8 Q.
Yes.  9 A.
And did you observe him placing the 10 Q.

endless loop on the -- on the pipe bomb?  11

Yes.  12 A.
You could see that with the robot 13 Q.

camera?  14

Yes.  15 A.
After he had placed the endless loop, 16 Q.

what happened next?  17

He attached it to the robot and he 18 A.
cleared out of the area, around the corner of the 19

building.  Once I made sure he was out of the 20

area, I drove the robot backwards in attempt to 21

pull it off.  And it didn't move at all off the 22

car, the pipe bomb, but it did break the rope.  23

And this was what kind of dimension on 24 Q.
the rope?  25

973
Probably quarter-inch nylon -- or, you 1 A.

know, braided rope.  2

So the robot was strong enough to pull 3 Q.
that back, and the pipe bomb was strongly enough 4

attached to the car that the rope broke?  5

Yes.  6 A.
What was your next alternative?  7 Q.
We wanted to try a stronger rope, 8 A.

because I still didn't want somebody having to go 9

up and put their hand on it.  10

So he -- Deputy Yingst grabbed some 11

steel rope -- basically, the same thing, just made 12

out of steel, braided steel -- and brought that 13

down, and we attempted to do the same thing again.  14

Was he able to position the steel rope 15 Q.
around the pipe bomb?  16

Yes.  17 A.
Did he have to do something before he 18 Q.

was able to put the steel rope around the pipe 19

bomb?  20

Yes.  21 A.
Did you observe what he did? 22 Q.
Yes.  23 A.
What did he do? 24 Q.
We were watching, and all of a sudden, 25 A.

974
we saw him starting to untangle or untwist baling 1

wire from the device.  And then he pulled it off 2

in his hand and he set it on the ground and 3

completed, you know, attaching the endless loop to 4

it.  5

So there was enough play in the device 6 Q.
that it was able to drop from the frame down 7

onto -- he was able to set it from the frame down 8

onto the ground? 9

Yeah.  Had he not, it would have just 10 A.
fallen on the ground.  11

Okay. 12 Q.
I mean, he started to pull it off.  And 13 A.

then once the magnetic bond broke, he set it on 14

the ground. 15

So there were no other wires attaching 16 Q.
it? 17

Just the fuse going up to the frame. 18 A.
So there was fuse still visible 19 Q.

attached from the pipe bomb up to up underneath 20

the car? 21

Right, at least two pieces that we 22 A.
could see.  23

Okay.  When he -- did he clear the -- 24 Q.
clear the area there before you began to back up 25
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the robot?  1

Yes.  2 A.
And what happened when you backed up 3 Q.

the robot?  4

I began backing it up, and it was just 5 A.
dragging on the ground.  And I dragged it from 6

underneath the car so I could grab it with the 7

claw.  As I started to drag it, the fuse that was 8

attached to the end cap up to the car became kind 9

of a tug-of-war between us and the fuse, and it 10

actually was attached securely.  It lifted the 11

pipe bomb off the ground and then -- just a couple 12

inches.  13

And then the fuse broke at the end cap, 14

broke loose, and the pipe bomb hit the ground, and 15

we were able to pull it out from underneath the 16

vehicle.  17

Did you have occasion later on to 18 Q.
examine that fuse that was attached to the bomb?  19

Yes.  20 A.
You said that there were two of them?  21 Q.
Yes.  22 A.
Is fuse that strong to be able to hold 23 Q.

resistance against the robot like you're 24

describing? 25

976
Yes.  1 A.
After the pipe bomb broke free from the 2 Q.

fuse, what did you do then?  3

We pulled it out, and then I grabbed 4 A.
onto the pipe bomb with the claw and secured it in 5

the claw and lifted it up.  And I drove it to our 6

total containment vessel, which is the large ball, 7

for lack of a better term, and put it inside a 8

cardboard box and slid that inside the vessel.  9

Inside the containment vessel? 10 Q.
Yes.  11 A.
And then did anybody close the doors on 12 Q.

the containment vessel? 13

Corporal Fox did.  14 A.
What was the next procedure?  15 Q.
Then we went back down to the vehicles, 16 A.

and Corporal Fox looked at both vehicles to make 17

sure there were no other devices there before we 18

left the scene to deal with the one we had -- 19

Let me stop you.  You said "both 20 Q.
vehicles."  21

Yes.  22 A.
The black Mitsubishi we have already 23 Q.

talked about.  24

Right. 25 A.
977

So he examined it further? 1 Q.
Yes. 2 A.
Physically, by getting underneath it? 3 Q.
Yes. 4 A.
Looking underneath it? 5 Q.
Yes.  6 A.
What was the second vehicle?  7 Q.
That was -- we were told the victim's 8 A.

son's vehicle that was there.  And as a 9

precaution, we made sure that there was nothing 10

underneath that vehicle, either -- or in -- you 11

know, obvious.  12

So Corporal Fox did that himself? 13 Q.
Yes.  14 A.
And there were no other bombs that were 15 Q.

seen? 16

No.  17 A.
What's the next step that the bomb 18 Q.

squad took?  19

When we started the operation, I 20 A.
advised them that it would be advantageous to 21

start looking for a pit or a large field or 22

somewhere where we could render the device safe 23

and, you know, basically disassemble it.  24

Was there such a location? 25 Q.

978
Yes.  1 A.
Where was that safe location?  2 Q.
That was at Marie Road and Ramsey, I 3 A.

believe.  4

Ramsey Road?  5 Q.
Yes.  6 A.
And describe this location that was 7 Q.

safe.  8

It's a large -- I believe it's a 9 A.
county-owned gravel pit.  And it's, you know, a 10

hundred feet deep.  It was a perfect location 11

because it was close.  It limited our travel time 12

as well as it could withstand a detonation.  13

If the device, while we were dealing 14

with it, happened to -- we call it "high order."  15

If it exploded as designed, this particular place 16

would be able to take that without causing undue 17

injury or property damage.  18

So it was a deep gravel pit? 19 Q.
Yes.  20 A.
Before we go to what happened at the 21 Q.

gravel pit, I want to just finish up and show you 22

a couple of admitted exhibits.  23

If I could get Ms. Rocca to put up 24

what's been admitted as Exhibit No. 31.  It's a 25
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photograph.  1

Ask you if you recognize what's shown 2

in Exhibit No. 31, Sergeant.  3

Yeah.4 A.
What does Exhibit No. 31 show? 5 Q.
It's the -- on the right-hand side -- 6 A.

do you want me to circle it as I tell you?  7

Yeah.  8 Q.
Okay.  This right here (indicating) 9 A.

would be the two fuses.  You can't see the end of 10

it, but the end down here at the bottom would be 11

where it attached to the pipe bomb. 12

Did anybody remove that fuse from the 13 Q.
vehicle? 14

I did not.  I'm assuming somebody did, 15 A.
but it wasn't the bomb squad. 16

Do you know how it was attached to the 17 Q.
vehicle? 18

It looked like it was tied, but -- 19 A.
Do you know whether the emergency brake 20 Q.

cable runs through that part of the vehicle?  21

I imagine it does.  I couldn't tell you 22 A.
which -- which line it is on there, but -- 23

That's fine.  Would you point to the 24 Q.
catalytic converter.  25

980
I believe this is it right here 1 A.

(indicating).  2

And that's part of the exhaust system 3 Q.
of a vehicle?  4

Yes.  5 A.
Gets hot when the vehicle is in 6 Q.

operation?  7

Yes.  8 A.
Would you indicate where the tailpipe 9 Q.

comes out of that catalytic converter?  10

MR. HAWS:  Can we clear that and let 11

him -- can you clear it there on your screen, 12

please? 13

THE COURT:  In the corner of the -- yeah.  14

Someone has done it.  15

THE WITNESS:  I believe the tailpipe 16

continues on to the back from here, if I'm 17

oriented correctly on here.18

BY MR. HAWS: 19

Okay.  And do you see a piece of baling 20 Q.
wire attached there, as well? 21

Yes.  There is some here (indicating).  22 A.
Sorry.  There we go.  There is a piece there, as 23

well as some here (indicating).  24

Okay.  I want to go back to where you 25 Q.
981

placed the first circle.  1

Yeah.  2 A.
Where the tailpipe and the catalytic 3 Q.

converter come together, was there a piece of 4

twisted wire there? 5

I believe so, down here (indicating).  6 A.
Well -- 7 Q.
And on the back side, as well.  8 A.
Okay.  9 Q.
Right there (indicating).  10 A.
Let's go to -- let's clear that, and 11 Q.

let's show the witness Exhibit No. 32, please.  12

Is that the wire that we were just 13

talking about between the catalytic converter and 14

the tailpipe?  15

Yes.  16 A.
Exhibit 32.  Let's clear that and go to 17 Q.

Exhibit No. 33.  18

And what does Exhibit 33 show, if you 19

know?  20

It looks like one of the pieces of 21 A.
baling wire that was underneath the car.  22

Was this shot -- was this picture taken 23 Q.
from the robot camera? 24

No.  25 A.

982
Okay.  You don't know whose hand that 1 Q.

is? 2

I do not.  3 A.
Okay.  Do you remember seeing that 4 Q.

wire?  5

When we were inspecting the bottom of 6 A.
the vehicle with the robot cameras, we saw several 7

of these.  8

Okay.  Let's go back to the bomb 9 Q.
disposal site down on Ramsey Road.  Were you able 10

to drive down into the gravel pit? 11

Yes.  12 A.
What's the next procedure you used in 13 Q.

the gravel pit?  14

The first thing we did was make sure we 15 A.
had a location we could disassemble the device 16

remotely using the robot again.  It's the safest 17

way to do it.  18

We located a spot that appeared fairly 19

open.  And the first thing we did was park the 20

Excursion, which was pulling the total containment 21

vessel.  We pulled that down into the pit and 22

parked that near where we were to do the 23

disassembly.  24

Now, you said "disassembly."  Is that 25 Q.
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-- is there another word for that? 1

We call it "render safe procedure," but 2 A.
"disassembly" sounds more -- you know, I mean, 3

it's easier to understand. 4

The objective was to render it safe? 5 Q.
Exactly. 6 A.
So, after you got it positioned, what 7 Q.

did you do then? 8

Then we parked the robot vehicle, the 9 A.
EVI, the Freightliner -- we parked that in the pit 10

further away and set up a wireless system and 11

deployed the robot downrange, sent it down -- 12

Again, you were operating the robot? 13 Q.
Yes.  14 A.
Were you able to grasp the bomb and 15 Q.

then take it out? 16

Yes.  17 A.
And where did you place it? 18 Q.
I placed it in the -- in the pit on the 19 A.

ground and set it down and prepared to shoot off 20

the end cap with a proprietary frangible round 21

that we use -- 22

Is that what you mean -- 23 Q.
-- a disruptor. 24 A.
I'm sorry.  Go ahead.  25 Q.

984
We use a disruptor.  As part of our 1 A.

render safe procedure for dealing with pipe bombs 2

is to shoot off the end caps.  And we use a 3

certain frangible round, a -- it's -- well, the 4

disruptor itself is similar to a shotgun; however, 5

it can shoot several different types of 6

projectiles or water out of it to disassemble a 7

bomb.  It has a breach similar to a shotgun.  It 8

fits 12-gauge shells in there.  9

And so the particular round that we 10

use, which is standard on this, is called an "Avon 11

round."  And it's actually dental plaster inside 12

of the round, inside of the shell.  13

Why do you use dental plaster as a 14 Q.
projectile?  15

It doesn't spark.  It has -- it's 16 A.
proven its use over thousands of pipe bomb render 17

safe procedures.  It has a low likelihood of 18

causing the pipe bomb to detonate when it hits it.  19

And the way it's designed is just exactly for 20

dealing with these.  21

Okay.  I want you to explain to the 22 Q.
jury, please, this pipe bomb is, you indicated, a 23

nipple, a straight piece of pipe that's threaded 24

with two threaded caps on it.  How can you -- how 25

985
can you remove a threaded cap with a disruptor 1

you're talking about?  What's the principle 2

involved?  3

The idea behind it is we don't want to 4 A.
unscrew the end caps, because if there was any 5

powder in the threads, it could cause -- the 6

powder could initiate and cause it to explode, and 7

that would be very unsafe.  And the only way to do 8

that generally would be by hand, and it's not 9

worth risking someone's life for that.  10

So the best procedure that we use is to 11

set up the disruptor using a laser sight or some 12

other way to aim it.  And we shoot the projectile 13

at the pipe at such an angle that, when the dental 14

plaster hits the pipe, it starts to fragment and 15

spread out.  16

And it's going at such a high velocity, 17

it's able to travel along on the top of the pipe 18

and hits the end cap and pulls -- and basically 19

swipes the end cap off, away from the threads and 20

disassembles that end. 21

So, even though it's a threaded end 22 Q.
cap, it peels it off? 23

Correct.   24 A.
Were you able to fire the disruptor 25 Q.

986
round?  1

Yes.  2 A.
And were you successful in disrupting 3 Q.

that pipe bomb?  4

Yes.  5 A.
What did you do -- what did you do 6 Q.

then?  Let me back up.  7

Was the -- is the disruptor round done 8

remotely, also, using the robot?  9

Yes.  10 A.
Okay.  What did you do then? 11 Q.
Then we wanted to make sure there is 12 A.

nothing else inside the pipe.  When the disruption 13

occurred and we were watching the video, the end 14

cap flew off.  And I panned back with the camera 15

to survey the area, because it's a pretty violent 16

event, and it kind of throws the pipe around a 17

little bit.  18

And there was observable amount -- 19

significant amount of black-colored powder on the 20

ground that wasn't there prior.  Then I grabbed 21

onto the pipe using the claw, was able -- 22

eventually able to grab it and rotate the claw.  23

And when I did that, a significant amount of 24

black-colored powder came out of the pipe.  25
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Do you have an estimate as to -- from 1 Q.

what you saw on the ground, what came out of the 2

pipe, and just the volume of the pipe -- about how 3

much powder there was?  4

It was a significant amount.  5 A.
Definitely enough to initiate the device.  It 6

could have been upwards of three-quarters full, 7

based on what I saw.  8

So "enough to initiate the device" 9 Q.
means to explode it?  10

Yes.  11 A.
Okay.  Let me ask you to look behind 12 Q.

you and find Exhibit No. 80.  And it has been 13

admitted into evidence.  14

80A?  15 A.
80A, I believe, is the box.  Is that 16 Q.

correct?  It should be Exhibit No. 80.  17

Yes.  18 A.
Do you see it there? 19 Q.
I do.  20 A.
It's been admitted.  So if you would 21 Q.

like to identify that, please, for the record.  22

This is the pipe that we took care of 23 A.
that day.  24

Approach the microphone just a little 25 Q.

988
bit more.  1

Sorry.  This is a pipe that we dealt 2 A.
with that day.  3

That's the one that you were just 4 Q.
describing that you disrupted?  5

Yes.  6 A.
Hold it up for the jury, please.  7 Q.
(Witness complied.) 8 A.
And turn it so that they can see how 9 Q.

that thread got disrupted and the end got blown 10

off.  11

You can see where the round impacted 12 A.
right here.  There is some -- like a skid almost, 13

a deformation of the regular pipe, how it looks.14

And you can see where it spreads out 15

and fans out as designed, and it deforms this 16

thread because of that impact of that plaster -- 17

dental plaster into the threaded end of the pipe.  18

And you can imagine, where you look at this end 19

cap, it goes along, grabs onto this end, uses that 20

almost like as a handle, and flips it off.  21

Thank you.  Could I get you to look 22 Q.
at -- find up there Exhibit No. 81.  This also, I 23

believe, has been admitted into evidence.  24

Yes.  25 A.
989

Would you look inside of Exhibit 1 Q.
No. 81.  2

(Witness complied.) 3 A.
What is Exhibit 81?  4 Q.
This appears to be the end cap that was 5 A.

shot off the pipe.  6

That's the one that you blew off with 7 Q.
the disruptor round? 8

Yes.  9 A.
Now, look inside that bag, and tell me 10 Q.

if there are some other pieces that went with that 11

end cap.  12

Yes.  13 A.
And what are those other pieces?  14 Q.
These are pyrotechnic fuses.  15 A.
And did you observe that end cap after 16 Q.

you had blown it off?  17

Yes.  18 A.
And what was the configuration of it 19 Q.

after you blew it off?  Was it in the same 20

condition it is today? 21

Yes. 22 A.
Well, did it also have the fuses 23 Q.

attached to it? 24

I believe it did. 25 A.

990
How were they attached?  1 Q.
There is this piece of tape in there, 2 A.

and they were underneath the tape attached to the 3

end cap, I believe.  4

Now, you testified earlier that when 5 Q.
you used the robot to pull the bomb off underneath 6

the Mitsubishi, that the fuse broke.  Did it break 7

there at the end cap, and that's why you only have 8

those short fuses?  9

It appears so.  10 A.
Let me ask you about whether you shot 11 Q.

another disruptor round.  12

I did. 13 A.
Using the robot?  14 Q.
Yes.  15 A.
And what was the target on that 16 Q.

particular disruptor round?  17

It was a black box that we suspected 18 A.
was a magnet, but we weren't sure.  And because 19

there is always a chance that there is a decoy or 20

a second device attached, I used a disruptor to 21

shoot that box, as well, to make sure it didn't 22

contain another device. 23

Would you please look at Exhibit No. 24 Q.
82, but do not show it yet because it has not been 25
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admitted.  1

(Witness complied.)  2 A.
Did you find Exhibit 82?  3 Q.
Yes.  4 A.
Can you describe for the record what it 5 Q.

is? 6

MR. McALLISTER:  Judge, there is no 7

objection to these exhibits. 8

THE COURT:  You're offering it?  9

MR. HAWS:  Yes.  I'll move for admission 10

right now. 11

THE COURT:  Exhibit 82 will be admitted.  12

(Government's Exhibit 82 admitted.) 13

MR. HAWS:  Thank you, Your Honor.  14

BY MR. HAWS:15

Would you display that Exhibit No. 82 16 Q.
to the jury, please.  17

(Witness complied.)  18 A.
This is -- 19

Speak into the microphone, if you 20 Q.
could.  21

I'm sorry.  It's -- this is what was 22 A.
inside the plastic box.  This is the magnet.  23

And that was the magnet that you shot 24 Q.
the disruptor round at on June 15th --25

992
Yes. 1 A.
-- 2010?  2 Q.
There is another part here.  Sorry.  3 A.

The metal -- part of the metal casing that was on 4

it. 5

Okay.  Any other parts to Exhibit 6 Q.
No. 82, just so we can make sure we have the 7

complete thing for the record? 8

I don't see anything else in here, no. 9 A.
Okay.  If you'll replace those.  10 Q.
(Witness complied.) 11 A.
And then I -- then I would like for you 12 Q.

to look one more time back at Exhibit 80.  13

Okay.  14 A.
That's the pipe bomb? 15 Q.
Yes.  16 A.
Is there anything on the outside of 17 Q.

that pipe bomb besides some -- what appears to be 18

some electrical tape?  19

There is -- 20 A.
Just show it to the jury, please.  21 Q.
It looks like a part of the magnet is 22 A.

still attached. 23

That's part of the magnet that was 24 Q.
blown off from the pipe bomb? 25

993
Yes.  1 A.
That was part of -- part of the remains 2 Q.

of Exhibit No. 82? 3

Yes.  4 A.
Okay.  Thank you.  5 Q.
In your experience in dealing with pipe 6

bombs, how would you characterize this particular 7

one?  Is it a large one?  A small one?  How would 8

you characterize it? 9

In my experience in dealing with these, 10 A.
it's the largest pipe bomb I've seen, that I have 11

ever dealt with in the field.  12

Now, you indicated earlier, Sergeant 13 Q.
Kittilstved, that the robot takes a video; is that 14

correct? 15

That's correct.  16 A.
And did you preserve the video that 17 Q.

was -- that was shot at the time that the robot 18

was in operation? 19

Yes.  20 A.
And have you had an opportunity to look 21 Q.

at Exhibit No. 79?  22

I have.  23 A.
And what is 79?  24 Q.
79 is a DVD copy of the VHS recording 25 A.

994
from the robot.  1

And have you recently reexamined it to 2 Q.
make sure it's the same as when you took it from 3

the video device of the camera?  4

Yes.  5 A.
Or of the robot?  Pardon me.  6 Q.
Yes, it is.  7 A.

MR. HAWS:  I'd move the admission of Exhibit 8

No. 79.  9

THE COURT:  Any objection?  10

MR. McALLISTER:  No, Your Honor.  11

THE COURT:  79 will be admitted.  12

(Government's Exhibit 79 admitted.) 13

MR. HAWS:  Your Honor, at this time, I would 14

ask the court's permission to have the witness 15

shown three brief clips from Exhibit No. 79 to 16

illustrate his testimony here today.  17

THE COURT:  Are those marked separately?  18

MR. HAWS:  No, they are not.  They are just 19

part of it.  We're just publishing --20

THE COURT:  As long as you can identify 21

which portions you're showing to the jury by 22

reference to a time stamp or otherwise on the 23

recording.  And then, obviously, Mr. McAllister, 24

if you wanted to show some additional portions, 25
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you could do so, as well.  1

Proceed.  2

MR. HAWS:  Thank you, Your Honor.  3

BY MR. HAWS:4

Are you able to identify the footage or 5 Q.
the time sequence that you're about to show?  6

Yes.  7 A.
The first one, please -- would you 8 Q.

identify first for the record what -- where it's 9

starting.  10

This is starting at 7 minutes and 52 11 A.
seconds into the operation.  12

As you're looking at it, this is the 13

driver's door.  We're underneath the driver's 14

door. 15

THE COURT:  I'm not sure that anything is 16

coming up.  17

MR. HAWS:  Well, he is 18

describing prospectively, Your Honor.19

THE COURT:  He is describing something, I 20

think, that's showing up on his screen that's not 21

on anybody else's.  That's what I -- so you may 22

want to -- 23

MR. HAWS:  Has it started showing on your 24

machine?  25

996
THE WITNESS:  Yeah.  It shows -- I can 1

start -- 2

MR. HAWS:  We had this working earlier.  3

THE COURT:  It's odd that we're seeing the 4

"play" bar, if you will, and not the underlying 5

video.  I don't know -- 6

THE WITNESS:  Can I start it over and maybe 7

just reset it?  8

THE COURT:  Perhaps.  Try that.  9

THE WITNESS:  It will just take a second.  10

THE COURT:  I will turn off the jury monitor 11

until you have it resolved.  12

We're having the same problem.  13

MR. HAWS:  It's showing up on your computer, 14

but it's not playing?15

THE COURT:  It's not showing up --16

MR. HAWS:  I'm not getting a signal over 17

here. 18

THE COURT:  There is no signal coming to 19

anyone except his own computer.  I wonder if -- is 20

that burned onto a disk or only -- 21

THE WITNESS:  It's onto a -- yeah, it's onto 22

a DVD. 23

THE COURT:  So it's a DVD inside your 24

laptop?  25

997
THE WITNESS:  Correct.  1

THE COURT:  I wonder if we could try putting 2

it in the -- 3

MR. HAWS:  She does not have it timed, Your 4

Honor.  She has the exhibit, but it's not timed, 5

and it would be very difficult to locate that in 6

terms of time.  7

THE COURT:  Well --8

BY MR. HAWS:9

Do you have one other suggestion, 10 Q.
Sergeant Kittilstved? 11

I guess if we gave her this particular 12 A.
DVD and told her the start and end times, if she 13

sees it on her side. 14

Do you have the start and end times 15 Q.
written down there so we can tell her? 16

I do.  I do.17 A.
MR. HAWS:  Let's try that.  18

THE COURT:  We will need to change the input 19

source from -- thank you, Ms. Gearhart.  20

MR. HAWS:  Your Honor, that may not work 21

because her computer does not have a way of 22

showing the time on it, so it would be difficult 23

for us to find.  24

THE COURT:  Well -- 25

998
MR. HAWS:  Well, let's give it a try, and 1

let's see if we can do it.  2

Could we take about a five-minute 3

recess, Your Honor, in order to get this resolved?  4

And then we have one other witness --5

THE COURT:  Yes. 6

MR. HAWS:  -- that we'll have ready to go.  7

THE COURT:  All right.  Let's take a short 8

recess.  Ladies and gentlemen, I'll again admonish 9

you not to discuss the case among yourselves or 10

with anyone else, nor should you form or express 11

any opinions about the case until it is submitted 12

to you.  And continue to follow the court's 13

admonition concerning juror conduct as given to 14

you on the first day of trial.  15

We'll be in recess.  16

(Recess.)17

(Jury present.)18

THE COURT:  I'll note the jury is present.  19

The witness has retaken the witness stand.  And I 20

know I won't get your name right, so I'll just 21

remind you -- remind the witness that you're still 22

under oath.  23

Let me see if I can get it right.  Is 24

it -- how do you pronounce it?  25
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THE WITNESS:  Kittilstved. 1

THE COURT:  Kittilstved.  The "V" is silent?  2

THE WITNESS:  Yes, sir. 3

THE COURT:  All right.  You may inquire. 4

MR. HAWS:  Thank you, Your Honor.  5

BY MR. HAWS:6

Sergeant Kittilstved, we had this 7 Q.
operational during the lunch hour, right? 8

Absolutely.  9 A.
Not operational now?  10 Q.
No.  11 A.
With all the electronics minds we have 12 Q.

in the room, we couldn't get it working? 13

Correct.  14 A.
But you can tell the jury certain 15 Q.

footage that if they want to look at the video, 16

they can? 17

Yes.  18 A.
The footage of what you would have 19 Q.

shown them, do you want to just read that footage 20

in, and then we'll conclude with your testimony? 21

Certainly.  The footage begins with the 22 A.
robot leaving the truck and heading down to the 23

vehicle.  24

The three areas that we noted that we 25

1000
were going to show, starting at 8 minutes and 52 1

seconds, the camera on the front of the robot and 2

the claw is doing a panning and zooming and 3

changing the iris to observe underneath the 4

vehicle and records -- you can see the baling wire 5

on the catalytic converter on the front and the 6

rear.  7

And then the next -- 8

How far does that extend? 9 Q.
That's only about 10, 15 seconds.  So I 10 A.

would say that ends at zero-nine minutes.  11

The next section would be -- start at 12

34 minutes, 15 seconds.  And that shows Corporal 13

Fox in the bomb suit underneath the vehicle.  And 14

it shows him unhooking the baling wire and shows 15

the fuse visible from the pipe up to the vehicle, 16

the two fuses.  17

Then it shows him set it down, and I 18

pull away from -- when I grabbed onto the rope, 19

onto the steel rope, the second rope, pulling away 20

from the vehicle and the fuse breaks free of the 21

pipe and then pull it out -- 22

Where does that section end? 23 Q.
That section would end at about 38 24 A.

minutes. 25

1001
So that's about a four-minute section?  1 Q.
Correct. 2 A.
And then the last section, what does it 3 Q.

show that you wanted to show to the jury? 4

The last section would start at 1 hour, 5 A.
12 minutes.  And that is where we have 6

transitioned to the disposal site, the gravel pit.  7

And at that time, it shows me using the robot to 8

remove the pipe bomb from the total containment 9

vessel.  And that particular segment would end at 10

about 1 hour, 40 minutes; so it's about 28 minutes 11

in length.  12

And during that time, it shows me 13

removing the pipe bomb from the vessel, taking it 14

out into the pit, setting it on the ground, 15

shooting it with the first disruption -- which 16

took the end cap off -- grabbing the pipe, turning 17

it over, rotating it.  You can see the powder on 18

the ground.  And then lining up and taking the 19

second shot on the magnet, which at that time we 20

didn't know was just a magnet.  And then that 21

would be the conclusion.  22

So the portion that shows the powder on 23 Q.
the ground and the powder coming out of the pipe 24

would be around the 1 hour, 40 minute -- 25

1002
That particular section you're talking 1 A.

about would be at about 1 hour, 27 minutes, about 2

40 seconds.  3

Okay.  Thank you very much.  4 Q.
MR. HAWS:  We apologize to the jury and the 5

court that we couldn't get the electronics 6

working.  It would have been a nice show.  We 7

could have given popcorn, too.  8

Thank you very much, Sergeant 9

Kittilstved. 10

Nothing further from the government.  11

THE COURT:  Any cross?  12

CROSS-EXAMINATION 13

BY MR. McALLISTER:14

Was the pipe or any of the components 15 Q.
ever tested for fingerprints?  16

That was not part of my responsibility 17 A.
in this case.  18

Do you know if anyone did? 19 Q.
I do not.  20 A.

MR. McALLISTER:  Thank you.  21

THE COURT:  Redirect?  22

MR. HAWS:  No redirect.  And ask that the 23

witness be excused, Your Honor.  24

THE COURT:  Officer Kittilstved, you may 25
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And when you met with him, did he ask 1 Q.

you about a pipe bomb or destructive device that 2

had been found on Cyndi Steele's car? 3

Yes.  Actually, he showed me a picture 4 A.

of it.  5

What did you tell him? 6 Q.
I told him that was the first attempt.  7 A.

What happened next?  8 Q.
He asked me some questions, if there 9 A.

was any more devices.  I told him no.  Then he 10

followed me up to my house, and I gave him the 11

pieces from the second device.  12

What second device? 13 Q.

The one that was placed under 14 A.
Mr. Steele's Cadillac.  15

And you gave them the pieces? 16 Q.

Yes, I did.  17 A.
Why did you still have the pieces?  18 Q.

They were just pipe.  I use it in the 19 A.
plumbing.  20

What about -- was the pipe bomb or 21 Q.

destructive device still intact? 22

No, it was not.  23 A.

What had happened to the powder?  24 Q.

I took it out and dumped it out.  25 A.

535

Did you burn it?  1 Q.

Yes, I did.  2 A.

What happened after you admitted to 3 Q.
building the bomb and putting it on Mrs. Steele's 4

car? 5

I was placed in the custody in 6 A.
Coeur d'Alene jail.  7

Is that why you're still in custody? 8 Q.
Yes, it is.  9 A.

During that initial meeting with 10 Q.

Special Agent Sotka on June 9th, is that the day 11

you told him where you had cashed in the silver 12

from Mr. Steele? 13

Yes, I believe so.  14 A.
Other than to check on the pipe bomb 15 Q.

and the destructive device, did you have any other 16

reason to go to Oregon on May 31st?  17

No, I did not.  18 A.

And at whose direction did you go to 19 Q.
Oregon? 20

Under Mr. Steele's.  21 A.

MS. WHELAN:  Your Honor, may I have just one 22

moment, please?  23

THE COURT:  Yes.  24

MS. WHELAN:  Thank you, Your Honor.  I have 25

536

no other questions.  1

THE COURT:  Cross-examination.  2

MR. McALLISTER:  Thank you, Your Honor. 3

CROSS-EXAMINATION 4

BY MR. McALLISTER:5

Mr. Fairfax, when exactly did you file 6 Q.

for bankruptcy? 7

I don't recall the exact date.  8 A.

Do you recall the month?  9 Q.
No, I don't.  10 A.

Do you recall the year? 11 Q.
2010.  12 A.

Do you recall the season, whether it 13 Q.

was winter, summer, or fall, spring?  14

No.  Actually, I don't.  15 A.
Okay.  You did file for bankruptcy, 16 Q.

though, how many months before June?  Was it 17

months before June? 18

Yeah.  It was probably, maybe three, 19 A.

four months.  20

Okay.  And when did your house go into 21 Q.

foreclosure? 22

It was scheduled for foreclosure in 23 A.

January of 2010.  24

All right.  Did it go into foreclosure?  25 Q.

537

Was it foreclosed upon? 1

No, it did not.  2 A.

Why not? 3 Q.
We renegotiated another deal.  4 A.

Okay.  So you were able to keep your 5 Q.
house? 6

Yes.  7 A.
At that point in time in January of 8 Q.

2010, to use your words, you were desperate for 9

money; correct? 10

Yes.  11 A.
And you started talking to Mr. Steele; 12 Q.

correct? 13

Yes.  14 A.
And during that time period, you 15 Q.

said -- let me rephrase that question.  16

I believe yesterday you said that you 17

"needed to find a way to get money without doing 18

it."  Was that correct, sir?  19

No.  20 A.
Okay.  Isn't it true that you said you 21 Q.

"needed to get money without doing it"? 22

I don't recall saying that.  23 A.

Okay.  Isn't it true, sir, that your 24 Q.
plan was to get money from Mr. Steele but never 25
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carry out a murder?  1

Yes.  2 A.
Okay.  Your plan was to get money from 3 Q.

Edgar Steele; correct? 4

Yes.  5 A.
And your testimony is that one day he 6 Q.

just put $10,000 worth of silver coins in a desk 7

drawer in the garage? 8

No, sir. 9 A.
Okay.  You testified yesterday that you 10 Q.

removed silver coins from the desk; correct? 11

Yes, sir.  12 A.
And cashed them in; correct? 13 Q.
Yes, sir. 14 A.
And Mr. Steele wasn't there when you 15 Q.

took those coins, was he?  16

He was not at the desk, no.  17 A.
Okay.  As a matter of fact, he wasn't 18 Q.

in the garage, was he?  19

Nope.  He was standing outside the 20 A.
garage.  21

Okay.  You did work at the Steele 22 Q.
residence; correct? 23

Yes, sir.  24 A.
And, in fact, you built some safe areas 25 Q.

539
where silver could be stored; correct? 1

Yes, I built some safe areas.  2 A.
Okay.  You knew where they were; right? 3 Q.
Yes, sir.  4 A.
They were, in essence, hidden places; 5 Q.

right? 6

Yes, sir.  7 A.
And you could easily go to those places 8 Q.

and remove silver if you chose to do it; correct? 9

No, sir. 10 A.
Okay.  No, sir, you didn't remove any 11 Q.

silver or, no, you couldn't do it?  12

Both, sir.  13 A.
All right.  Are you aware of the fact 14 Q.

that Cyndi Steele reported to the authorities that 15

$45,000 was stolen -- $45,000 worth of silver was 16

stolen from their property? 17

Yes.  I know she reported that. 18 A.
And you were the person suspected of 19 Q.

doing it; correct? 20

MS. WHELAN:  Objection.  Hearsay.  21

Foundation.  22

THE COURT:  Sustained.  23

BY MR. McALLISTER:24

You were the person who denied taking 25 Q.
540

$45,000 worth of silver; correct? 1

MS. WHELAN:  Objection.  Hearsay.  2

Foundation.  I move to strike.  3

THE COURT:  Sustained.  Counsel, I think the 4

way the question is phrased, there is a predicate 5

that necessarily calls for, I think, hearsay.  6

I'll sustain the objection.  7

BY MR. McALLISTER:8

Well, you were aware of the fact that 9 Q.
$45,000 in silver was missing from the Steele 10

residence; correct? 11

MS. WHELAN:  Objection.  Presupposes facts 12

not in evidence.  Move to strike. 13

THE COURT:  The question is:  Were you 14

aware?  Just yes or no.  15

THE WITNESS:  Yes, I was aware of it.  16

BY MR. McALLISTER:17

And you denied taking it; correct?  18 Q.
Nobody has ever asked me if I took it.  19 A.
Okay.  Well, do you deny taking it? 20 Q.
Yes, I do.  21 A.
All right.  I believe, in your 22 Q.

testimony -- well, let me ask you this:  Where 23

were the safe places or stashes for the silver in 24

the garage? 25

541
Behind a wall that he had Sheetrocked.  1 A.
Okay.  So no one would know -- no one 2 Q.

could easily know that they were there; correct? 3

Correct. 4 A.
But you knew they were there? 5 Q.
Yes.  6 A.
And as a matter of fact, after you were 7 Q.

arrested, you told the FBI that they were there; 8

correct?  9

Yes, I did.  10 A.
How many times do you think you lied to 11 Q.

Edgar Steele?  12

Maybe twice.  13 A.
What were those two lies?  14 Q.
That I would kill his wife.  15 A.
What was the second one?  16 Q.
That I would kill his mother-in-law. 17 A.
And those are the only lies you've told 18 Q.

him?  19

Yes.  20 A.
All right.  What about the fact that 21 Q.

you denied being in his house? 22

Which time?  23 A.
Any time.  Didn't you lie to him?  24 Q.
No.  25 A.
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In this particular case, isn't it true 1 Q.

that you lied about going to Portland on June -- 2

on June 11th?  3

No.  4 A.
Okay.  You used the word or words that 5 Q.

you "did not intend to carry out Edgar's plot."  6

Do you recall testifying -- 7

Yes. 8 A.
-- and using those words?  Isn't it 9 Q.

true, Mr. Fairfax, that this was your plot? 10

No, sir. 11 A.
Isn't it true that the pipe, the 12 Q.

powder, the fuse, all came from your house or 13

garage?  14

That is correct, sir.  15 A.
And isn't it true that you, and you 16 Q.

alone, made what has been called a "pipe bomb" or 17

an "explosive device"; correct? 18

Yes, sir. 19 A.
No one helped you? 20 Q.
No, sir.  21 A.
And Edgar Steele never saw it or was 22 Q.

present when you were making it; correct? 23

No, sir.  24 A.
Edgar Steele did not know what you were 25 Q.

543
doing, did he, sir?  1

Yes, he did.  2 A.
Okay.  And you say that not because of 3 Q.

anything that happened in your presence; you say 4

that because of things you heard from him; 5

correct? 6

Things we discussed, yes.  7 A.
All right.  But the fact is he never 8 Q.

touched, saw, or used the explosive device that 9

you made? 10

That's correct.  11 A.
Now, as I understand it, when you made 12 Q.

this device, that you broke the fuse in several 13

spots; correct? 14

Yes, sir.  15 A.
Why did you do that?  16 Q.
So the fuse would not work.  17 A.
Okay.  I believe that you have said 18 Q.

that it would not go off because of the ignition; 19

correct? 20

Correct. 21 A.
What did you mean by that?  22 Q.
I just had laid it up against the 23 A.

exhaust pipe, and that doesn't get hot enough to 24

ignite the fuse.  25

544
All right.  I believe you've testified 1 Q.

that you didn't put enough powder in the pipe; 2

correct? 3

Correct. 4 A.
And, in fact, you didn't fill it up 5 Q.

intentionally because you didn't want it to go 6

off; correct? 7

Correct. 8 A.
Now, as I understand it, on June 9th, 9 Q.

you contacted your lawyer, Mr. Michaud, and then, 10

he recommended that you go talk to the law 11

enforcement authorities; correct? 12

No, sir.  13 A.
Okay.  You contacted your lawyer, and 14 Q.

you decided you wanted to go to law enforcement 15

authorities? 16

Yes, sir.  17 A.
Okay.  And your purpose in doing that 18 Q.

was to get immunity from prosecution; correct, 19

sir? 20

No, sir.  21 A.
Didn't you, earlier this morning, say 22 Q.

you were "awaiting to get my immunity"? 23

Yes, sir.  24 A.
Okay.  What is "immunity"?  25 Q.

545
It's something that you get when you 1 A.

don't want to get in trouble.  2

Okay.  But, in fact, you were in 3 Q.
trouble, were you not, sir?  4

Yes.  5 A.
You had lied to the FBI in your very 6 Q.

first meeting on June 9th; correct? 7

No, sir. 8 A.
You didn't lie? 9 Q.
No, sir. 10 A.
Well, do you recall being asked about 11 Q.

your travels to Oregon City?  12

You mean to Portland?  13 A.
To Portland.  14 Q.
Yes, sir. 15 A.
Oregon City is basically near Portland; 16 Q.

correct? 17

Yes.  18 A.
Okay.  So on June 9th, isn't it true 19 Q.

that in your meeting with Agent Sotka, you lied 20

about your purpose in going to Portland -- 21

No, sir. 22 A.
-- or Oregon City?  Did you not make 23 Q.

the statement to Agent Sotka that you took a trip 24

to Oregon City, Oregon, to scout out the residence 25
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where Cyndi Steele and her mother were residing?  1

Did you make that statement? 2

No, sir. 3 A.
Do you know why it's in his report? 4 Q.
It's his report, sir.  5 A.
Okay.  And did you -- when you -- did 6 Q.

you tell him that you had been over to Portland?  7

Yes, sir.  8 A.
And why is it, sir, you didn't tell him 9 Q.

that your real purpose in going to Portland was to 10

look and see if the explosive device was still on 11

Cyndi Steele's car? 12

Because when we looked, it wasn't 13 A.
there.  14

Well, this was June 9th, and you didn't 15 Q.
tell Agent Sotka that you had looked; correct? 16

Correct. 17 A.
And as a matter of fact, you had never 18 Q.

looked, had you, sir? 19

No, I hadn't. 20 A.
Your cousin, Jim Maher, was with you; 21 Q.

correct? 22

Yes. 23 A.
And you sent him down the street to 24 Q.

look? 25

547
Yes.  1 A.
And when he came back -- well, 2 Q.

actually, you wanted him to crawl under the car 3

and get a good look; correct? 4

Yes.  5 A.
And he refused to do that; correct?  6 Q.
No.  7 A.
Okay.  So it's your testimony that he 8 Q.

crawled under the car and looked for anything he 9

could find there? 10

No.  11 A.
Okay.  He didn't go under the car, did 12 Q.

he? 13

Nope.  14 A.
As a matter of fact, he got about 40 15 Q.

feet away and looked at it; correct? 16

Actually, he said about 15 feet, 17 A.
but -- 18

But he never actually looked under the 19 Q.
car, did he? 20

He bended over and looked under it, he 21 A.
said.  22

Okay.  Based upon what Mr. Maher told 23 Q.
you, you made the assumption that it had fallen 24

off? 25

548
Yes, sir.  1 A.
And you had no concern about if young 2 Q.

children would find what you had made -- did you 3

have any concern? 4

Yes.  Actually, I did.  5 A.
Well, what did you do about your 6 Q.

concern?  You certainly didn't tell the FBI, did 7

you? 8

No, I did not.  9 A.
You certainly didn't tell the Portland 10 Q.

police, did you? 11

No, I did not.  12 A.
You certainly didn't tell anyone, did 13 Q.

you? 14

No, I did not.  15 A.
Back to the question:  Isn't it true 16 Q.

that in your very first meeting you lied to the 17

FBI?  18

No, sir.  I just omitted facts. 19 A.
So you think if you omit something, 20 Q.

that's not a lie? 21

No, sir.  22 A.
Okay.  You don't think you can lie by 23 Q.

telling a story that's only half true?  24

You could lie that way; yes, sir.  25 A.

549
Well, don't you, today, think that you 1 Q.

should have told the FBI or someone that this 2

device, in your opinion, wasn't on the car anymore 3

and was someplace in the public?  4

Yes, sir.  5 A.
And you didn't do that? 6 Q.
No, sir. 7 A.
As a matter of fact, today, you believe 8 Q.

that the device was on Cyndi Steele's car? 9

Can you say the question again?  10 A.
You believe today that that device did 11 Q.

not fall off, that it actually remained on Cyndi 12

Steele's car?  13

No, sir.  14 A.
Well, didn't you tell us just shortly 15 Q.

before -- didn't you tell us this morning that you 16

saw a picture of it on June 15th? 17

The device?  18 A.
Yes.  19 Q.
Yes.  20 A.
And you were told by Officer Dan O'Dell 21 Q.

that that was the device removed from Cyndi 22

Steele's car earlier that day; correct? 23

Actually, it was still attached when he 24 A.
showed me the picture.  25
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All right.  That was the device that 1 Q.

you attached to her car; correct? 2

Yes, sir.  3 A.
And you identified it; correct? 4 Q.
Yes, sir.  5 A.
So when you went to Portland with your 6 Q.

cousin, Jim Maher, you were wrong in assuming that 7

it had fallen off; correct? 8

Yes, sir.  9 A.
Isn't it true that you never told 10 Q.

anyone about the explosive device until you got 11

caught? 12

Yes, sir.  That's true.  13 A.
When you were confronted by Officer 14 Q.

O'Dell, you basically agreed to give a full 15

confession; correct, sir? 16

Yes, sir.  17 A.
And you actually went to either the 18 Q.

police station or the courthouse and gave a 19

confession; correct? 20

Yes, sir.  21 A.
And in your confession, you admitted 22 Q.

that you, and you alone, attached a pipe bomb on 23

Cyndi Steele's car on May 31st; correct? 24

Yes, under the instruction of 25 A.

551
Mr. Steele. 1

Well, is there anything on -- any 2 Q.
evidence that Mr. Steele ever saw this device?  3

No, sir. 4 A.
Ever made this device?  5 Q.
No, sir. 6 A.
Ever gave you the parts that go into 7 Q.

making this device? 8

No, sir.  9 A.
He never even saw it; correct? 10 Q.
Correct. 11 A.
In your confession, you said, and I 12 Q.

quote, "But it was not a real bomb.  It was not 13

designed or built to explode."  Correct? 14

Yes, sir. 15 A.
MS. WHELAN:  Objection.  Foundation 16

regarding quote.  He can be asked what he 17

remembers.  18

THE COURT:  Rephrase the question, 19

Mr. McAllister. 20

BY MR. McALLISTER:21

Do you remember making this statement:  22 Q.
"It was not a real bomb.  It was not designed or 23

built to explode" during your confession on June 24

15th?  25

552
Yes, sir.  1 A.
And do you remember, during your 2 Q.

confession, stating, "I wasn't worried about it 3

because those ones wouldn't have went off anyway"? 4

Yes, sir.  5 A.
And do you remember making the 6 Q.

statement, "There was, you know, no way for them 7

to go off, no ignition," correct, sir?  8

Yes, sir. 9 A.
And then, during your confession, you 10 Q.

said, "I didn't put enough powder in it to begin 11

with"; correct? 12

Yes, sir.  13 A.
And do you remember stating "but you 14 Q.

knew it wasn't going to work."  "There was no way 15

it was going to work"?  16

Yes, sir.  17 A.
And do you recall, when you were 18 Q.

interviewed by Sergeant O'Dell, that you said you 19

were a hundred percent sure that it wouldn't work? 20

Yes, sir.  21 A.
And today -- yesterday, you 22 Q.

acknowledged in response to Ms. Whelan's question 23

that you have become convinced that it could have 24

gone off? 25

553
Yes, sir.  1 A.
And they convinced you of that; 2 Q.

correct? 3

Yes.  4 A.
Have you ever talked to Cyndi Steele 5 Q.

since June 15th? 6

No, sir. 7 A.
Well, actually, have you ever talked to 8 Q.

her since May 31st, 2010, the day, I believe, that 9

you put the device on her car?  10

No, sir. 11 A.
Have you ever apologized to her for 12 Q.

putting the device on her car? 13

I haven't talked to her.  How could I 14 A.
do that?  15

So the answer is, no, you have not 16 Q.
apologized since your confession or since you made 17

the admission? 18

No, I have not.  I was advised not to 19 A.
talk to her.  20

Okay.  Did you write her a note or a 21 Q.
letter and say, "I'm sorry I did that to you"?  22

Yes, I did.  23 A.
Where is that?  24 Q.
It will be at my sentencing hearing.  25 A.
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Okay.  Your sentencing hearing is 1 Q.

scheduled for next week; correct, sir? 2

Yes, sir. 3 A.
And it is your intention or desire to 4 Q.

get the best sentence possible for you; correct? 5

Yes, sir.  6 A.
And your lawyer is working with you 7 Q.

towards that goal; correct? 8

Yes, sir.  9 A.
Your lawyer who is here today?  10 Q.
Yes.  11 A.
And part of your agreement with the 12 Q.

government is that you have to come in and 13

testify; correct, sir?  14

Yes.  15 A.
And you're expecting, are you not, that 16 Q.

your jail sentence that you're currently serving 17

will end soon; correct, sir? 18

I have no way to know that, sir.  19 A.
All right.  Who is Daryl Hollingsworth? 20 Q.
He is an inmate in Bonner County Jail. 21 A.
All right.  He was an inmate with you 22 Q.

in Bonner County Jail; correct? 23

Yes, he was. 24 A.
And you talked to him about this case; 25 Q.

555
correct, sir?  1

No, sir.  2 A.
You never spoke about this case to 3 Q.

Daryl Hollingsworth?  4

No, sir. 5 A.
Do you remember telling him that you 6 Q.

were hoping that you would get probation and time 7

served if you did a good job for the government? 8

No, sir.  I never said that. 9 A.
You deny making that statement? 10 Q.
Yes, sir.  11 A.
Do you recall telling Daryl 12 Q.

Hollingsworth that you wanted to write a book 13

about your experiences? 14

Yes, sir.  15 A.
Are you going to write a book? 16 Q.
Yes, sir.  17 A.
Because you're desperate for money 18 Q.

still? 19

No, sir.  20 A.
As a matter of fact, this book you're 21 Q.

going to write, you're going to be the hero; 22

correct? 23

No, sir.  24 A.
Didn't you tell your cousin, Jim Maher, 25 Q.

556
that, in fact, you wanted to go over to Oregon 1

City in the Portland area and warn Cyndi about 2

this? 3

Yes, sir.  4 A.
And you told him you wanted to be the 5 Q.

hero; correct? 6

No, sir. 7 A.
You told him you wanted to be on the 8 Q.

Oprah show, did you not? 9

Yes.  I might have said that, sir.  10 A.
And that's what you saw in yourself, is 11 Q.

that you would be a hero and be on national TV on 12

Oprah? 13

No, sir. 14 A.
Well, you wanted to go on her show, did 15 Q.

you not? 16

Yes, I did, sir.  17 A.
Have you written any of this book yet?  18 Q.
Yes, sir.  19 A.
Where is that at? 20 Q.
It's somewhere, not in jail.  21 A.
Okay.  When did you start writing it?  22 Q.
Nine months ago.  23 A.
Okay.  Is it at your home?  24 Q.
Yes, sir.  25 A.

557
Is it -- where is it in your home? 1 Q.
I don't know, sir.  I haven't been 2 A.

there in ten months. 3

Have you told the government or the FBI 4 Q.
about the fact that you want to write a book about 5

this experience? 6

No, sir. 7 A.
You have kept that a secret, too, have 8 Q.

you not, sir?  9

Nobody asked me, sir.  I didn't have a 10 A.
reason to tell them.  11

Well, in your jailhouse meetings with 12 Q.
Daryl Hollingsworth, you actually asked him if he 13

could design the cover for your book; isn't it 14

true, sir? 15

Yes, sir.  16 A.
So you kept it secret from the FBI, 17 Q.

secret from the government, and secret from the 18

defense, but you discussed it with Daryl 19

Hollingsworth, did you not?  20

Yes.  He seen me writing one day and 21 A.
asked me what it was.  22

Okay.  And you're the hero in the book? 23 Q.
No, sir.  24 A.
Well, isn't it true that you told that 25 Q.
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to your cousin, Jim Maher?  1

MS. WHELAN:  Objection.  Cumulative.  2

THE COURT:  Sustained.  3

BY MR. McALLISTER:4

You never did warn Cyndi Steele; 5 Q.
correct? 6

Yes, sir.  7 A.
And you never told the FBI until you 8 Q.

got caught that somewhere there was a dangerous 9

explosive device; correct? 10

No, sir; I did not tell them.  11 A.
But you don't think that was a lie; 12 Q.

it's just an omission?  13

Yes, sir.  14 A.
Isn't it true that when you were caught 15 Q.

and confessed, you said, "The minute I took the 16

money, I was trapped"? 17

Yes, sir.  I think I did say that.  18 A.
And, in fact, you didn't take money 19 Q.

according to your testimony.  You took silver; 20

correct? 21

Yes, sir.  22 A.
And you cashed it in? 23 Q.
Yes, sir.  24 A.
That wasn't a lie?  25 Q.

559
Who did I lie to, sir?  1 A.
The FBI, the police department.  2 Q.
No, sir. 3 A.
Actually, I believe it was to ATF Agent 4 Q.

Todd Smith that you made that statement; correct? 5

Yes, sir.  6 A.
And during your confession, did you not 7 Q.

say to him -- do you remember saying to him, "It 8

was all a big lie"? 9

No, sir. 10 A.
Okay.  Do you recall saying that on 11 Q.

videotape and audiotape? 12

No, sir, I did not say that.  13 A.
Okay.  Do you recall making the 14 Q.

statement, "I was stupid, too"? 15

Yes, sir. 16 A.
Do you recall making the statement, "So 17 Q.

I, Larry Fairfax, finally, you know, made up a big 18

lie"? 19

I don't know what part that's at.  20 A.
But you made that statement, did you 21 Q.

not?  22

I would have to see it in the sheet to 23 A.
know that.  24

MS. WHELAN:  Your Honor, I would object to 25

560
the form of the question.  It's just taken out of 1

context.  2

THE COURT:  Counsel, give me just a moment.  3

Obviously, Counsel, you have a chance 4

to correct any misimpression on redirect, but I 5

think that counsel is entitled to have context 6

provided if the statement, or any evidence for 7

that matter, if taken out of context might be 8

misleading to the jury.  So if indeed we're going 9

to show or have a discrete statement presented to 10

the jury, then I think the -- and it's misleading 11

in some way or at least it needs to be put in 12

context, I think that needs to be done at this 13

time.  I was trying to find the specific rule, but 14

you can either withdraw the question or give the 15

witness a chance to place it in context or 16

persuade me that it's not out of context either at 17

a sidebar.  18

BY MR. McALLISTER:19

The confession that you made on June 20 Q.
15th was -- a transcript of it was prepared; 21

correct, sir? 22

There was a transcript of it, yes.  23 A.
And you've reviewed that transcript? 24 Q.
Yes, I have.  25 A.

561
I would like you to review page 14, 1 Q.

lines 15 through 20, to see if it refreshes your 2

recollection.  3

MR. McALLISTER:  Your Honor, if I may have 4

permission to show the witness?  5

THE COURT:  Yes, you may.  Let me turn off 6

the jury monitor.  If you'll put that on the 7

screen, I've got the jury monitor off.  8

BY MR. McALLISTER:9

Mr. Fairfax, if you could read that and 10 Q.
tell us whether or not it refreshes your 11

recollection.  12

MS. WHELAN:  Your Honor, I'm going to 13

object.  This is not a transcript that I received 14

or in a format that I have ever been given by 15

defense.  We -- 16

THE COURT:  Confer with counsel, see 17

where -- I don't know where -- 18

MR. McALLISTER:  This is what I received 19

from the government.  20

MS. WHELAN:  Your Honor, I was just given a 21

copy of it.  I will need time to look at it.  22

THE COURT:  Well, approach at a sidebar.  23

Let's find out what's going on here.  24

(Sidebar commences as follows:) 25
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THE COURT:  It's in a different format.  I 1

mean -- 2

MS. WHELAN:  It's entirely in a different 3

format.  I have never had anyone check it.  The 4

page numbers aren't the same. 5

THE COURT:  Was this produced electronically 6

so that it was -- 7

MS. WHELAN:  No.  This is what they received 8

-- excuse me, Judge -- 9

THE COURT:  As a hard copy?  Not -- 10

MS. WHELAN:  -- with Bates numbers.  It's a 11

hard copy.  12

THE COURT:  Let's speak one at that time.  13

So it was produced in hard copy, not in electronic 14

format?  15

MS. WHELAN:  Correct.  It was scanned onto a 16

disk. 17

THE COURT:  So the copy that Mr. McAllister 18

has, you have never seen before?  19

MS. WHELAN:  Correct. 20

THE COURT:  Mr. McAllister?  21

MR. McALLISTER:  Judge, I received it in 22

discovery.  Ms. Whelan told me that the transcript 23

was actually prepared by the Public Defender's 24

Office.  I have -- I'll represent to the court I 25

563

have watched this video, listened to the audio, 1

and the transcript accurately portrays what he 2

said.  And I'm asking to refresh his recollection.  3

I'm not asking to introduce it. 4

THE COURT:  Well, but the problem is if you 5

refresh his recollection with something that he -- 6

in fact, isn't accurate, that can be misleading.  7

But it seems to me it's a simple problem.  Either 8

we can use what the government has or you can just 9

point out where in the transcript that you've got 10

that you're going to, you know -- the areas right 11

now, and very quickly then Ms. Whelan can compare 12

it to hers and make sure that there is no 13

variation.  14

MR. McALLISTER:  Page 14, lines -- 15

THE COURT:  Okay.  The pagination won't be 16

the same. 17

MR. McALLISTER:  If I could have a moment to 18

look at her copy, I probably can find it. 19

THE COURT:  I think what may have happened 20

-- if there is apparently a videotape, perhaps a 21

separate transcript was prepared by the Federal 22

Defenders, and this is what Mr. McAllister has and 23

that's why it's in a different format.  If we can 24

identify here what the statement is, perhaps Ms. 25

564

Whelan has no objection.  1

MR. McALLISTER:  It's page 14.  2

MS. WHELAN:  Judge, the problem is I need it 3

identified on here because this is what I -- 4

THE COURT:  I understand that, but at least 5

you can look at it and see if you can perhaps go 6

to that point.  I don't think -- this is not an 7

error of omission.  I'm quite confident that this 8

was provided by the Federal Defender.  Obviously, 9

it's not coming before the jury.  It can only be 10

shown to the witness, and he can say it does or 11

does not refresh his recollection.  And then it 12

will need to be taken down, and then he has to 13

testify from his own memory.  14

MR. McALLISTER:  That's fine with me, 15

Your Honor.  16

MS. WHELAN:  That's fine, but could you find 17

it in here?  18

MR. McALLISTER:  I'm looking very quickly, 19

and the answer is I couldn't but I -- 20

THE COURT:  It's roughly halfway through, it 21

appears.  22

MR. McALLISTER:  I have watched the video.  23

THE COURT:  This is 26.  So it's 14 out of 24

26 pages, so it should be almost -- just a little 25

565

more than halfway through the --  1

MS. WHELAN:  I found it.  Are there repeated 2

places, though, where this is going to happen?  3

THE COURT:  Are you going to be referring to 4

this again on other questions?  5

MR. McALLISTER:  Probably not. 6

THE COURT:  Let's deal with this now, and 7

then if you do -- we know roughly how to 8

correspond.  By comparing pages, I think we can go 9

roughly to that point of reference.  That's 10

five -- 11

MS. WHELAN:  Nine.  12

THE COURT:  Nine of 17, so again, it's just 13

a little more than halfway through your copy.  14

Let's proceed in that fashion.  15

MR. McALLISTER:  Thank you.  16

(Sidebar concluded.) 17

THE COURT:  Mr. McAllister?  18

BY MR. McALLISTER:19

Mr. Fairfax, have you had an 20 Q.
opportunity to review page 14, lines 15 through 21

20? 22

THE COURT:  Counsel, could we take a very 23

short recess.  One of the jurors needs to take a 24

short break.  I apologize, but that will give us a 25
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chance to -- we'll just take a very short -- it 1

will be like a five-minute recess, just long 2

enough so we can accommodate that.  3

I'll again instruct the jury not to 4

discuss the case among yourselves or with anyone 5

else nor should you form or express any opinions 6

about the case until it is submitted to you.7

We'll be in recess for five minutes.  8

(Recess.)9

(Jury present.)10

THE COURT:  For the record, I'll note the 11

jury is present.  12

I'll remind, Mr. Fairfax, you are still 13

under oath.  14

Mr. McAllister, you may resume your 15

cross-examination. 16

MR. McALLISTER:  Thank you, Your Honor.  17

BY MR. McALLISTER:18

Mr. Fairfax, have you had a chance to 19 Q.
review the transcript? 20

Yes, I have.  21 A.
Does that refresh your recollection 22 Q.

about a statement you made that "I made up a big 23

lie"? 24

Yes, except for it's -- it has to do 25 A.

567
with me talking to my wife, explaining to her why 1

I'm going to Portland, that I was spying for Edgar 2

on his wife.  3

That was a lie; correct? 4 Q.
Yes, it is.  5 A.
And you also lied to the FBI? 6 Q.
No. 7 A.
Correct?  You deny lying to the FBI?  8 Q.
I omitted -- 9 A.

MS. WHELAN:  I'm going to object.  10

Cumulative. 11

THE COURT:  I'll give counsel some leeway, 12

but we're not going to beat the proverbial dead 13

horse here.  So I'll allow one more question on 14

this, and then we need to not revisit the area.  15

Go ahead, Mr. McAllister.  16

BY MR. McALLISTER:17

Is it your testimony you didn't lie to 18 Q.
the FBI? 19

Correct.  I omitted facts.  I did not 20 A.
lie.  21

Okay.  Did you lie to Jim Maher, your 22 Q.
cousin? 23

No, I did not.  24 A.
Did you lie to the FBI about the role 25 Q.

568
Jim Maher played in this with you? 1

No, I did not.  2 A.
Do you recall during your confession, 3 Q.

your videotaped confession that you gave to Agent 4

Todd Smith, making the statement -- when asked 5

about whether Jim Maher was a party to this, you 6

said, "He didn't know anything about it."  Did you 7

make that statement? 8

Yes, but that has to do with placing 9 A.
the bomb, nothing to do with him going down there.  10

Okay.  And so, you never told your 11 Q.
cousin, Jim Maher, about placing the device?  12

Not until I was going down there to 13 A.
look and see if it was there.  14

Okay.  So you did discuss this with 15 Q.
your cousin, Jim Maher; correct? 16

On the way down to Portland. 17 A.
And you told him that you wanted to be 18 Q.

the hero in this; correct? 19

No, sir. 20 A.
Okay.  Well, that's not what you told 21 Q.

Agent Smith, is it?  You told him just the 22

opposite -- he didn't know anything about it, 23

"anything about it"; correct, sir? 24

No, sir.  That was about placing the 25 A.

569
device.  1

He knew that you had placed the device; 2 Q.
correct? 3

Not until we went down to Portland.  4 A.
Okay.  Well, this is after you went 5 Q.

down to Portland on June 15th, is it not, sir? 6

Yes, but this question you're talking 7 A.
about you're taking out of context.  8

I see.  So you never lied to Agent 9 Q.
Smith?  10

No, sir.  11 A.
Yesterday, you talked about going to 12 Q.

the mud bogs? 13

Yes, sir.  14 A.
And that is some type of demolition 15 Q.

derby? 16

No, sir. 17 A.
What is it? 18 Q.
Side-by-side racing through the mud.  19 A.
All right.  And isn't it true that you 20 Q.

took Edgar Steele's truck? 21

Yes, sir.  22 A.
And isn't it true that you damaged the 23 Q.

tires on the truck? 24

No, sir. 25 A.
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There was no tire damage of any kind? 1 Q.

Not at the mud bog, sir.  2 A.

Well, where did the tires get damaged? 3 Q.
At my house.  4 A.

Okay.  And how did they get damaged? 5 Q.

When I was unloading the mud truck, I 6 A.
backed into a piece of dock that I have behind my 7

garage and popped a tire.  8

Isn't it true that Edgar Steele gave 9 Q.

you $400 to replace the tires on the truck? 10

No, sir. 11 A.
Directing your attention back to June 12 Q.

the 9th at approximately -- I think you said noon 13

or 12:30, you had a meeting with Agent Sotka; 14

correct? 15

Yes, sir. 16 A.

And it was at your attorney's home?  17 Q.
Yes, sir.  18 A.

And had you spoken to your attorney 19 Q.
beforehand?  20

Yes, sir.  21 A.

And did you tell him that you had 22 Q.
placed an explosive device on Cyndi Steele's car? 23

MS. WHELAN:  Your Honor, I'm going to object 24

because it goes into the attorney-client 25

571

privilege.  His attorney is here.  He can talk to 1

him about it, but -- 2

THE COURT:  Counsel, I think -- I'm trying 3

to think how to deal with that in a way that won't 4

require disruption.  It may just be necessary to 5

send the jury out.  6

Counsel, if you want to pursue another 7

line of inquiry, you can perhaps have that 8

consultation on a break.  If not, we may need to 9

send the jury out and allow Mr. Fairfax to visit 10

with his attorney.  11

MR. McALLISTER:  Maybe, Judge, I can ask it 12

a different way.  13

THE COURT:  All right.  14

BY MR. McALLISTER:15

Did you tell anyone that you had made 16 Q.

an explosive device by yourself and wired it on to 17

Cyndi Steele's vehicle?  18

No, sir.  19 A.
No, sir, you didn't tell anyone else? 20 Q.

No, I did not.  21 A.

Okay.  Now, is it not true that when 22 Q.
you were at the meeting with the FBI that you 23

stated, "I never intended on committing the 24

murders but thought that I could string Steele 25

572

along"?  Correct? 1

Yes, sir.  2 A.

And then you said you were going to pay 3 Q.
him back; correct? 4

Yes, sir.  5 A.
Did you ever do that?  6 Q.

No, sir.  7 A.
It is your testimony, your statement, 8 Q.

Mr. Fairfax, that on June 9th, you didn't lie?  9

No, sir.  10 A.

MR. McALLISTER:  That's all I have, 11

Your Honor.  12

THE COURT:  Redirect?  13

MS. WHELAN:  Thank you, Your Honor.  14

REDIRECT EXAMINATION 15

BY MS. WHELAN:16

Mr. Fairfax, during the break, did you 17 Q.

have an opportunity to review what was just marked 18

as Government's Exhibit 99 for identification?  19

Yes, I did.  20 A.
That's a transcript between you and 21 Q.

Todd Smith?  22

Correct. 23 A.

Did you -- have you seen it before? 24 Q.
Yes, I have.  25 A.

573

Have you gone over it with your 1 Q.
attorney? 2

Yes, I have. 3 A.
MS. WHELAN:  Your Honor, we would move for 4

the admission of Exhibit 99.  Excuse me.  I forgot 5

a question.  6

BY MS. WHELAN:7

Is it a fair and accurate transcript?  8 Q.

Yes.  9 A.
MS. WHELAN:  Move for the admission of 10

Exhibit 99. 11

MR. McALLISTER:  No objection. 12

THE COURT:  Exhibit 99?  13

MS. WHELAN:  Yes, Your Honor.  14

THE COURT:  Will be admitted.  15

(Government's Exhibit 99 admitted.) 16

THE COURT:  Do you wish to have it published 17

to the jury at this time?  18

MS. WHELAN:  Your Honor, we don't. 19

THE COURT:  That's fine.  20

MS. WHELAN:  I will, but -- 21

BY MS. WHELAN:22

Defense counsel asked you several 23 Q.

questions about this -- I'll come back to that and 24

discuss that in a moment.  25
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Did -- did your partner also break off 1 Q.

contact with them at that time? 2

No.  She broke off contact at the 3 A.
house.  4

So you were the only one following to 5 Q.

the hospital?  6

Yes, sir.  7 A.

Okay.  Did Mrs. Steele cooperate with 8 Q.
you throughout that morning? 9

Yes, she did. 10 A.

Did Mrs. Kunzman cooperate with you 11 Q.
throughout that morning? 12

Yes, sir.  13 A.

MR. HAWS:  No further questions.  Thank you.  14

THE COURT:  Mr. Amendola?  15

MR. AMENDOLA:  No questions, Your Honor.  16

THE COURT:  You may step down.  Thank you, 17

Agent Heckendorn.  18

Counsel, I think we're about where we 19

take the morning break.  I think we'll just go 20

ahead and take a 15-minute recess.  21

I'll admonish the jury again not to 22

discuss the case among themselves, not to form or 23

express any opinions about the case until it is 24

submitted to you.  25

619

We'll be in recess for about 15 1

minutes.  2

(Recess.)3

(Jury present.)4

THE COURT:  I'll note that the jury is 5

present.  6

The government may call its next 7

witness.  8

MR. HAWS:  The government calls Jess Spike. 9

THE COURT:  Trooper Spike, please step 10

before Ms. Gearhart and be sworn, and then follow 11

her directions from there.  12

JESS SPIKE,13

having been first duly sworn to tell the whole 14

truth, testified as follows: 15

THE CLERK:  Please state your complete name 16

and spell your last name for the record.  17

THE WITNESS:  Jess Lachlan Spike, S-P-I-K-E. 18

THE COURT:  You may inquire of the witness.19

MR. HAWS:  Thank you, Your Honor.20

DIRECT EXAMINATION21

BY MR. HAWS:22

Good morning, Mr. Spike.  Where do you 23 Q.

live? 24

Coeur d'Alene, Idaho.  25 A.

620

And what is your occupation?  1 Q.
I'm a trooper with the Idaho State 2 A.

Police.  3

How long have you been a trooper? 4 Q.

I'll start my fifth year September 5 A.
12th, this year.  6

And do you have any prior law 7 Q.
enforcement experience before becoming a trooper? 8

No, I don't.  9 A.
And have you been through the academy?  10 Q.

I have.  11 A.
And do you operate in uniform?  Are you 12 Q.

a uniformed trooper? 13

Yes, I am. 14 A.
And do you drive a marked vehicle? 15 Q.
I do. 16 A.

You drive an Idaho State Police prowl 17 Q.

car or patrol car? 18

Yes. 19 A.

And what color are those? 20 Q.
Black and white.  21 A.

What are your duties, then, as a 22 Q.
trooper for the Idaho State Police?  23

I do a variety of things from traffic 24 A.
enforcement to crash investigation, DUI 25

621

enforcement, criminal and drug interdiction on the 1

roadways, as well as we assist local agencies with 2

other general law calls, domestic violence calls, 3

and other things of that nature.  4

And were you on duty on June the 11th, 5 Q.
2010?  6

I was.  7 A.
And where were you that morning?  8 Q.

I had been called in early that morning 9 A.
by my captain.  He had an assignment for me to 10

assist a task force. 11

That's the North Idaho Violent Crimes 12 Q.

Task Force? 13

That's correct.  14 A.
And so where did you -- where did you 15 Q.

go in connection with those duties?  16

He asked me -- he had actually called 17 A.

me at home the night before and told me he had an 18

assignment for me in the morning.  He needed me at 19

the office at 0500.  I met him there and shortly 20

thereafter met Agent Sotka who briefed me on what 21

the task at hand for that day was going to be. 22

Where did you meet with Special Agent 23 Q.

Sotka? 24

In our office in Coeur d'Alene. 25 A.
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In Coeur d'Alene? 1 Q.
That's correct. 2 A.
And where were you supposed to carry 3 Q.

out this operation? 4

At a residence in Sagle. 5 A.
In Bonner County? 6 Q.
That's correct. 7 A.
Idaho State Police has jurisdiction 8 Q.

throughout the state; is that correct? 9

That's correct.  10 A.
And was there another trooper involved 11 Q.

in it as well? 12

There was.  Trooper Branch. 13 A.
Was she also -- was that Heather 14 Q.

Branch?  Holly Branch.  I'm sorry.  15

It was. 16 A.
And was she also in a marked vehicle? 17 Q.
She was.  18 A.
Was there anybody else involved in this 19 Q.

besides you and Trooper Branch and Mr. Sotka?  20

My direct supervisor at the time was 21 A.
involved, Sergeant Johnson, essentially just as an 22

information liaison as to what was transpiring 23

that day, to communicate information between the 24

area that the operation took place and our captain 25

623
back at region headquarters.  1

And so, where did you go in connection 2 Q.
with the operation that day?  3

Initially, we -- after I was briefed on 4 A.
what we were doing, we left the office and met at 5

a gas station outside Sagle.  We all met up there.  6

When I say "all of us," myself, Trooper Branch, 7

Sergeant Johnson, the three of us in the State 8

Police, as well as Agent Sotka.  We were waiting 9

for notification from Agent Sotka on Mr. Steele's 10

movements that morning.  We were basically waiting 11

for him to leave the house.  Initially -- 12

Before you go on, let me ask you a 13 Q.
couple questions.  When you traveled from 14

Coeur d'Alene up to Sagle, Idaho, was that on 15

Highway 95? 16

It was. 17 A.
Is that a major thoroughfare in the 18 Q.

State of Idaho? 19

Yes, it is.  20 A.
And does it go through Sagle, Idaho?  21 Q.
Yes.  22 A.
And did you meet -- this gas station 23 Q.

where you met up, was that near Highway 95? 24

Yes.  On Highway 95. 25 A.

624
And had you met Mr. Steele prior to 1 Q.

that time?  2

Negative.  3 A.
And so, as part of this operation, were 4 Q.

you told what -- who Mr. Steele was, what the 5

allegations were against him?  6

Yes.  7 A.
And what was the operation supposed to 8 Q.

accomplish that morning?  9

Essentially, we were to make a false 10 A.
death notification to Mr. Steele.  From what we 11

had been told, he had plotted to have his wife -- 12

MR. McALLISTER:  Objection, Your Honor, as 13

hearsay, what he had been told. 14

THE COURT:  Sustained.  The witness can go 15

ahead and answer, but do not indicate what you 16

were told by somebody else.  17

BY MR. HAWS:18

Let me just go ahead and direct you 19 Q.
further, Mr. Spike.  And so, you were there to 20

make a false death notification; is that correct? 21

That's correct.  22 A.
And that was part of the law 23 Q.

enforcement plan -- 24

That's correct.  25 A.

625
-- with regard to Mr. Steele? 1 Q.
That's correct.  2 A.
And that was under the direction of 3 Q.

Mr. Sotka? 4

That's correct.  5 A.
And have you made death notifications 6 Q.

before?  7

Yes.  8 A.
What's involved in making a death 9 Q.

notification?  Would you tell the jury? 10

Our -- I don't know that we have a 11 A.
written policy.  We have a, I guess, an unwritten 12

policy.  They are always done in person.  Whenever 13

possible, we do it at the person that we're 14

notifying, at their home.  We always do it in 15

pairs.  We always do it inside the residence.  16

It's never done over the phone unless there is 17

some extenuating circumstance that we physically 18

cannot make an in-person notification.  It's one 19

of the more sacred things that we do. 20

How many times have you made death 21 Q.
notifications in connection with your duties? 22

It's not something that we're obviously 23 A.
real proud of.  It's not that we keep stats on it.  24

Thinking back, I think that I've been primary in 25
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the last four years on probably 12 or more 1

notifications.  I've been the secondary or backing 2

officer on probably further 12. 3

So a couple dozen? 4 Q.
That is correct. 5 A.
Do you mean proud of them or happy 6 Q.

about them?  7

It's not something that we keep stats 8 A.
on because it's not a pleasant part of the job.  9

We'll say that. 10

But it is part of the duties? 11 Q.
It's a very important aspect of our 12 A.

job.  13

Did you go to a specific location that 14 Q.
morning, then?  15

After we met at the gas station?  16 A.
Yes.  17 Q.
We did.  A residence on Talache, I 18 A.

believe, is the name of the road. 19

Talache Road? 20 Q.
That's correct. 21 A.
Do you recognize the number 1569 22 Q.

Talache Road? 23

That sounds correct.  24 A.
And how far was that, approximately, 25 Q.

627
from Sagle or from Highway 95? 1

I would have to guess to tell you.  Six 2 A.
or eight miles would be my guess.  I was following 3

Agent Sotka at the time, and I didn't keep track 4

of how far it was.  5

What was -- what is at that location?  6 Q.
What did you observe there? 7

That's Mr. Steele's residence where we 8 A.
met him. 9

And it's a house there? 10 Q.
That's correct.  11 A.
Driveway into the house -- into the 12 Q.

yard and to the house? 13

Yeah.  There is a large number of 14 A.
outbuildings and horse corrals and things of that 15

nature. 16

Was Mr. Steele there when you arrived? 17 Q.
No, he was not. 18 A.
And had you seen his vehicle or how did 19 Q.

you know he was not there?  20

Agent Sotka told me that we had -- that 21 A.
he had left the residence. 22

MR. McALLISTER:  Again, Judge, I object to 23

anything as hearsay that he was told. 24

MR. HAWS:  Not offered for the truth of the 25

628
matter as stated, Your Honor, but to show the 1

progress of what law enforcement is doing through 2

its procedures here. 3

THE COURT:  I'll overrule the objection.  4

Ladies and gentlemen, I'm going to 5

allow the witness to testify as to what he was 6

told, but it's not being offered to prove whether 7

the statement was true or false but rather to 8

simply provide, essentially, a chronology and 9

explain what this officer did in response to that 10

information.  11

Obviously, Counsel, if we get into any 12

substantive information beyond that, then 13

obviously I will sustain the objection.  14

You may answer.  15

BY MR. HAWS:16

And so, Mr. Sotka told you that Mr. 17 Q.
Steele had left, and for that reason you were able 18

to go ahead and begin to carry out your operation? 19

That's correct.  Once he had left the 20 A.
residence, we attempted to head that direction.  21

The problem that we ran into was the distance 22

between his residence and where we had staged to 23

basically organize at the gas station was too far.  24

Initially, Agent Sotka wanted to perform a traffic 25

629
stop and make the notification as part of a 1

traffic stop.  And I kind of argued with him about 2

that just because it was outside of what we 3

normally do.  I wanted it to appear as normal as 4

we normally proceed with a death notification.  We 5

would never pull a vehicle over, assuming that 6

that was the deceased family member, and make a 7

notification on the side of the road.  Aside from 8

being unprofessional, it's just inappropriate.  9

So who was there at 1569, then, when 10 Q.
you arrived?  It was you and Trooper Branch? 11

That's correct. 12 A.
And Mr. Sotka? 13 Q.
That's correct.  Yes.  14 A.
Okay.  Did you have any kind of radio 15 Q.

contact with Mr. Steele? 16

I did.  Approximately halfway between 17 A.
the gas station and the residence, I stopped Agent 18

Sotka and said -- he informed me that he had a 19

telephone number for Mr. Steele, and I asked for 20

that and, from my cell phone, dialed Mr. Steele 21

and spoke with him and informed him that I needed 22

to meet with him and asked if he could return to 23

his residence.  24

And after a fairly lengthy discussion, 25
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he was concerned about the nature of the call and 1

what it was about and why I couldn't tell him over 2

the phone.  I got the feeling that he thought that 3

I was serving him or going to arrest him for 4

something.  And I just told him it was a personal 5

matter and that I needed to speak with him in 6

person and asked him to return to the residence, 7

which he agreed to do. 8

Do you remember any specific things 9 Q.

that he said there in that conversation?  10

I believe he asked if I was serving him 11 A.
or if -- if I was there to arrest him or basically 12

if it was criminal in nature.  13

And what did you tell him when he asked 14 Q.
you that? 15

That it was not.  That it was a 16 A.

personal matter.  I didn't want to discuss it over 17

the phone and that I needed to do it in person and 18

asked that he return to the residence.  19

And did you observe Mr. Steele return 20 Q.

to his residence?  21

He did.  22 A.
Do you know what kind of vehicle he was 23 Q.

driving when he returned to the residence? 24

It was -- I would estimate a '90s model 25 A.

631

-- I believe it was a Ford red pickup towing a 1

large tagalong flat-bed trailer.  Might have even 2

been a gooseneck.  I'm not sure, but it was a 3

fairly large trailer. 4

And at any point, did Mr. Steele step 5 Q.

out of that vehicle? 6

He did.  I was -- in the driveway, we 7 A.

had parked our cars off facing out of the driveway 8

-- Trooper Branch and I had -- and we were 9

standing 15 or 20 feet from our cars.  He 10

approached and -- stepped out of his vehicle and 11

approached our location halfway between his truck 12

and the porch of his house.  13

Who was the first to make contact with 14 Q.
Mr. Steele, then? 15

I was.  16 A.

And would you relate what was said on 17 Q.
that occasion? 18

He asked what this was about.  And, you 19 A.
know, I think he may have inquired why there was 20

two of us there or just the severity of it.  And I 21

said, you know, it wasn't the place right there 22

standing in the driveway to discuss it and asked 23

that he walk up on the porch and have a seat.  24

And is that what happened? 25 Q.

632

It is.  He agreed to go up on the 1 A.
porch.  Once he was seated, I told him that his 2

wife, Cyndi Steele, had been killed in a car 3

crash. 4

What was his first reaction when you 5 Q.
told him that?  6

The best I can describe it, he was -- 7 A.
very flat affect.  I find that there is -- in my 8

relatively brief career, there is kind of two 9

reactions -- 10

Let me ask you some questions here and 11 Q.
help you develop your testimony.  You have made 12

death notifications; you indicated about 24 of 13

them? 14

Yes.  15 A.
And you have observed people's reaction 16 Q.

during those death notifications? 17

Yes.  18 A.
And have you observed the type of 19 Q.

emotion that they display during those death 20

notifications? 21

Yes.  22 A.
And can you -- can you state what kind 23 Q.

of reactions you get, generally, to those death 24

notifications? 25

633

MR. McALLISTER:  Judge, I'm going to object 1

at this point.  It's getting into his opinion 2

about another person as opposed to just testifying 3

as to what happened.  4

THE COURT:  Well, I think under Rule 701 a 5

witness can offer an opinion based upon common 6

experience, not necessarily calling for a 7

particular expertise.  If that's where you're 8

going, I'll allow it, Counsel.  I'll overrule the 9

objection. 10

BY MR. HAWS:11

And so, from your experience in giving 12 Q.

death notifications, you have observed the 13

emotions of people who you have notified? 14

THE COURT:  Just a moment.  Just so we're 15

clear, emotions now talk about subjective.  The 16

witness can describe what he has observed. 17

MR. HAWS:  Their reactions. 18

THE COURT:  What he observed, without trying 19

to testify as to what people were actually 20

thinking or emotions they were actually feeling.  21

The question needs to be very carefully phrased 22

that way. 23

MR. HAWS:  I'll rephrase that.24

BY MR. HAWS:25
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Have you observed the reactions of 1 Q.

people when you have given death notifications? 2

Yes.  And essentially there is two.  3 A.
People either lash out in anger toward the officer 4

or they just collapse.  They may or may not accept 5

what I've said, but it's one of those two 6

reactions.  It's either a collapse or an anger and 7

disbelief-type reaction toward the officer.  8

And when you informed Mr. Steele that 9 Q.
his wife had been killed, how did he react?  10

I would describe it as neither of 11 A.
those.  It was flat, paused, almost contrived.  It 12

was as if he was trying to retrieve something in 13

an archive and come up with what the answer was.  14

It wasn't natural.  15

Did he say anything?  16 Q.
Not initially.  He kind of choked up.  17 A.

It appeared as if he was trying to develop tears.  18

No tears developed.  I don't recall what his first 19

word after that was.  20

Were any questions asked by Mr. Steele?  21 Q.
Yeah.  He, throughout the course of it, 22 A.

asked a number of questions:  "Where?"  "Was it 23

confirmed?"  I believe he asked -- or maybe I told 24

him -- what vehicle she was driving.  "Was anyone 25

635
with her?"  1

Do you remember his response to the 2 Q.
question of:  "What kind of vehicle she was 3

driving?" 4

I think it -- if memory serves me, I 5 A.
believe I told him that it was a vehicle 6

registered to him, and maybe he said "a black 7

Mitsubishi" or something along those lines.  There 8

was some connection that he agreed that the 9

vehicle that she was -- that it made sense the 10

vehicle that I had described to him.  11

And was there any discussion about 12 Q.
where she was?  13

Yes.  Oregon City.  14 A.
Was that supplied by you or by 15 Q.

Mr. Steele? 16

He asked, I believe, "Where?"  And I 17 A.
said, "Near Oregon City.  Does it make sense that 18

she would have been there?"  And I think he agreed 19

that that did make sense.  20

Did -- were any questions asked about 21 Q.
whether anybody else was involved?  22

Yes.  And he was told that she was 23 A.
alone in the vehicle.  24

And was there any reaction at that 25 Q.

636
time?  1

There was no reaction that was 2 A.
consistent with somebody finding out that their 3

wife was deceased. 4

MR. McALLISTER:  Judge, I'm going to object.  5

I think the officer should properly say what 6

happened as opposed to his opinion about whether 7

or not it was consistent.  8

THE COURT:  Sustained.  9

BY MR. HAWS:10

Have you given death notifications 11 Q.
before? 12

THE COURT:  Just a moment.  I'm going to 13

sustain the objection and strike the last 14

response.  Go ahead.  15

BY MR. HAWS:16

Have you given death notifications 17 Q.
before that somebody's relative has -- that a wife 18

has been deceased?  19

Actually, they have all been males.  20 A.
That a husband has been deceased? 21 Q.
Yes, mm-hmm.  22 A.
And did you have further conversation, 23 Q.

then, as to -- with Mr. Steele as to the 24

circumstances of the notification? 25

637
Clarify your question.  1 A.
In other words, as to what happened 2 Q.

during the death, the supposed death of Cyndi 3

Steele.  4

We did.  We told him that it appeared 5 A.
that her car had been run off the road.  There was 6

an eyewitness to the -- to the incident that had 7

taken place on the road.  Her vehicle had been run 8

off the road, and she had been killed in a crash.  9

There was -- then later as the -- as the 10

conversation progressed, Agent Sotka brought in 11

that the individual that was involved in the other 12

vehicle that had run her off the road had been 13

located.  His vehicle had also crashed after a 14

short pursuit with the Oregon State Police and 15

that he was somewhat conscious and that they were 16

trying to basically put the pieces together.  It 17

wasn't -- 18

Let me ask you that.  Was there any 19 Q.
reaction or any questions by Mr. Steele when he 20

was informed of that?  21

He was -- I think that was the first 22 A.
point that I noticed a change in his demeanor, 23

that he seemed somewhat surprised at that point in 24

time, that his -- what he expected had kind of 25
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gotten away from him, and it wasn't something that 1

he planned for.  It was more genuine in reaction.  2

And so, did -- was Mr. Steele given a 3 Q.
chance to reflect or to compose himself?  4

He was.  And Agent Sotka pushed him 5 A.
for, you know, "Do you know who this individual 6

might be?"  And when the name of "Fairfax" came 7

out, he instantly knew Larry Fairfax, knew the 8

name.  9

What do you specifically remember him 10 Q.
saying about Larry Fairfax? 11

He was just -- it was kind of a 12 A.
question of "Larry Fairfax?"  And that's what I'm 13

trying to describe as surprise, that it was -- 14

just he didn't expect that name to come up.  15

Did Mr. Steele indicate whether he knew 16 Q.
Larry Fairfax?  17

Yes, he did.  18 A.
Did he say how he knew Larry Fairfax? 19 Q.
He said that he did work around the 20 A.

house, had worked with the horses, done some 21

building and remodeling construction-type things 22

around the house.  He said -- excuse me -- that 23

Cyndi Steele had the majority of the contact -- 24

excuse me -- with Mr. Fairfax.  25

639
Did Mr. Steele express any concern 1 Q.

about Mr. Fairfax and Mrs. Steele being together?  2

Well, Agent Sotka kind of interjected, 3 A.
you know, "This is difficult, sir, but is there 4

any chance that there is some infidelity?"  Or, 5

"Have you ever questioned Cyndi Steele's 6

relationship with someone else?"  Or kind of 7

prodded him for that information.  8

And he said -- I do remember him 9

saying, "Well, he is over there a lot.  She has 10

been gone a lot.  She doesn't come back here but 11

every couple weeks," I think he said.  "And she is 12

from that area, has friends from that area," and 13

-- but in response, as Sotka pushed further toward 14

-- kind of leading him toward lining up Fairfax 15

being the -- Cyndi Steele's affair, he just kind 16

of took it hook, line, and sinker and just went 17

with it.  I remember him patting his stomach that 18

Fairfax was -- implying that he was heavyset and 19

didn't think that Cyndi would go for somebody like 20

that. 21

Mr. Steele did that?  22 Q.
Yes.  23 A.
Where did the conversation go from the 24 Q.

discussion -- after the discussion about Mr. 25

640
Fairfax?  1

I believe then it went into his 2 A.
mother-in-law.  Agent Sotka came in and said that 3

Mr. Steele's mother-in-law had been shot and was 4

dead.  And this was the second point that I noted 5

that it was as if his plan had kind of derailed a 6

little bit. 7

MR. McALLISTER:  Judge, I'm going to object. 8

THE COURT:  Sustained, sustained.  I'll 9

instruct the jury to disregard.  10

BY MR. HAWS:  11

What did Mr. -- 12 Q.
THE COURT:  Just a moment.  I'm going to 13

instruct the jury to disregard the witness' last 14

comment. 15

BY MR. HAWS:16

What did Mr. Steele say in response to 17 Q.
that information from Mr. Sotka?  18

His response was, "Fuck me." 19 A.
And can you describe what kind of 20 Q.

inflection or what kind of a -- what kind of a 21

tone of voice he used? 22

It was kind of a, "fuck me."  It was 23 A.
almost -- I'm searching for the word -- surprise 24

and disbelief.  25

641
What happened after the notification -- 1 Q.

after the discussion about Mr. Fairfax and that 2

reaction by Mr. Steele?  3

He wanted to -- if I'm not mistaken, he 4 A.
wanted to contact family members and find out if 5

they were okay.  He felt that it was, you know, 6

that if it had happened to two members of his 7

family, I think he wanted to contact his son or 8

daughter and make sure that they were okay.  I 9

remember he went upstairs.  He retrieved a phone 10

number or something, came back down with it.  He 11

wanted to -- and this is -- some of this is out of 12

order, but he also wanted to discuss and Agent 13

Sotka brought up who may have perpetrated this 14

against him, who his enemies were.  He had a 15

threatening email that he wanted to retrieve from 16

his computer.  He named a number of organizations 17

that may have been against him.  18

Do you remember the names of any of 19 Q.
those organizations that he spoke about on that 20

occasion?  21

There was like the Anti-defamation 22 A.
League, Southern Poverty -- there were one or two 23

others.  I don't recall the acronyms or the names 24

of them.  25
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And after discussing -- and you 1 Q.

overheard that discussion between the statements 2

by Mr. Steele with Mr. Sotka? 3

Yes.  4 A.
And after discussing those, where did 5 Q.

the -- where did the conversation go then?  6

After we had gone through the possible 7 A.
infidelity, his mother-in-law being shot, it came 8

to -- I believe Agent Sotka took a phone call, and 9

Larry Fairfax, you know, had been identified.  And 10

he took another phone call and said that he 11

had -- 12

"He" took another phone call, meaning 13 Q.
whom? 14

Sorry.  Agent Sotka took another phone 15 A.
call.  And in this particular phone call, he had 16

been informed that Fairfax had gained some 17

consciousness and was saying that -- to ask 18

Mr. Steele what was going on, he could explain 19

everything.  He could answer all the questions 20

that we had. 21

Let me make sure that we're clear on 22 Q.
that.  Mr. Sotka said that related -- related to 23

Mr. Steele that Larry Fairfax made the statement 24

that you just related? 25

643
Correct.  Larry Fairfax made those 1 A.

statements to the supposed officers who were on 2

the scene of the apparent crash that had taken 3

place, the pursuit that was the premise for that 4

information being developed. 5

When Mr. Sotka relayed that information 6 Q.
to Mr. Steele, what kind of reaction was there? 7

He was just -- flat affect.  I don't 8 A.
know.  I have no idea.  Had no response to it, 9

whatsoever.  And after, you know, Agent Sotka kind 10

of pushed him harder and harder, he wasn't going 11

to -- wasn't going to crack, that he knew the 12

answers.  And I believe, at that point in time, 13

Agent Sotka said, "Your wife is not dead.  This 14

has all been contrived.  You're under arrest."  15

And at that point in time, I placed him in 16

custody. 17

You're the one who placed him in 18 Q.
custody? 19

Yes.  20 A.
And was it Mr. Sotka who arrested him 21 Q.

then or who placed him under arrest, told him what 22

the charges were, and then you took custody of the 23

prisoner? 24

That's correct.  25 A.
644

Okay.  And from there, you took him out 1 Q.
to the patrol car? 2

Initially, he was placed in Trooper 3 A.
Branch's car.  There was some confusion on where 4

he was going to be transported, whether he was 5

going to go to the federal building, go to the 6

Kootenai Detention Center, and who was 7

transporting him.  So initially, he sat in Trooper 8

Branch's car, was in there for a number of 9

minutes, and then it was determined that I would 10

be transporting him, as well as booking him.  And 11

so he was transferred to my car, and then I 12

transported him to Kootenai County Public Safety 13

Building.  14

Was that the end of your involvement in 15 Q.
this matter?  16

Yes.  After I booked him, that was the 17 A.
last that I had had contact.  18

MR. HAWS:  Just a moment, please.  19

I believe that's all I have.  Thank 20

you, Mr. Spike. 21

THE WITNESS:  Thank you. 22

THE COURT:  Cross-examination, 23

Mr. McAllister.  24

MR. McALLISTER:  Thank you, Your Honor.  25

645
CROSS-EXAMINATION 1

BY MR. McALLISTER:2

Trooper Spike, did you say, "He wasn't 3 Q.
going to crack"? 4

Yes.  5 A.
Okay.  And that was a reference to 6 Q.

Mr. Steele; correct? 7

That's correct.  8 A.
And what you meant by that is this 9 Q.

whole ruse or setup was designed to see if he 10

would crack and admit that he was in some plot; 11

correct? 12

That's correct.  13 A.
And he did not -- 14 Q.
That's correct.  15 A.
-- admit anything about that; right? 16 Q.
Nope.  17 A.
And this was a cleverly designed ruse, 18 Q.

faked deaths to try to see if you could get him to 19

admit something; right? 20

No.  The purpose of it was to see if he 21 A.
followed his alibi and the information that we had 22

lined up.  23

Well, in fact, you call it an alibi.  24 Q.
In fact, a friend came named Al Banks; correct? 25
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That's correct. 1 A.

Who he had an appointment with; 2 Q.

correct? 3

That's correct.  4 A.

All right.  Now, when I say this was a 5 Q.

"carefully designed ruse," you were faking it, 6

weren't you? 7

I'm sorry.  I was?  8 A.
Faking it.  9 Q.

Yes. 10 A.

And the whole idea was to get him to 11 Q.
crack, to make some kind of admission? 12

That's correct. 13 A.

And he never did? 14 Q.
Well, I'll retract what I said.  That 15 A.

wasn't the whole purpose of it, no.  16

Well, it was one of the purposes; 17 Q.
correct? 18

That was -- we hoped, sure, that he 19 A.
would say, "Okay, yeah," but that wasn't the 20

primary purpose, no.  21

MR. McALLISTER:  Thank you, sir.  22

THE COURT:  Redirect. 23

MR. HAWS:  Yes, Your Honor.  24

REDIRECT EXAMINATION 25

647

BY MR. HAWS:1

What was the primary purpose, 2 Q.

Mr. Spike? 3

Again, Agent Sotka had a number of 4 A.

things that Mr. Fairfax claimed that he was going 5

to do on this day, all of which had transpired and 6

lined up verbatim with what he said he was going 7

to do, from mailing something at the post office 8

to making a lunch date with someone.  I believe 9

there was something about transporting lumber, and 10

that's why he was in the truck with the trailer.  11

There was just a number of things that all lined 12

up.  And this ruse, as the defense counsel put it, 13

was to basically cross those Ts and line up those 14

things so that we could put two and two together.  15

During the time that you were there 16 Q.

with Mr. Steele that morning, did you ever see a 17

tear? 18

No. 19 A.
Did you ever see a denial by 20 Q.

Mr. Steele? 21

MR. McALLISTER:  This is beyond the scope of 22

my cross-examination.  23

MR. HAWS:  If I may answer, Your Honor?  24

THE COURT:  Well, I -- I think it's fair 25

648

redirect given the -- it was very limited cross, 1

but I think this is fair.  But don't wander too 2

far from the questions you're now putting to the 3

witness. 4

BY MR. HAWS:5

Counsel asked you whether Mr. Steele 6 Q.

cracked.  Did he ever make a denial that he was 7

involved in the death of Cyndi Steele? 8

No.  9 A.
MR. HAWS:  Thank you.  No further questions.  10

THE COURT:  Any recross?11

RECROSS-EXAMINATION 12

BY MR. McALLISTER:13

Nor did he admit anything about her 14 Q.
phony death; correct? 15

Is that a question?  16 A.

Yes.  He never did admit anything about 17 Q.

her supposed death? 18

No.  19 A.

MR. McALLISTER:  Thank you. 20

THE COURT:  I assume nothing else?  21

MR. HAWS:  Nothing else. 22

THE COURT:  You may step down, Trooper 23

Spike.  Thank you very much.  24

MR. HAWS:  May he be excused, Your Honor, so 25

649

that he can travel back to his duties?  1

THE COURT:  I assume so.2

MR. McALLISTER:  No objection. 3

THE COURT:  You are excused and released 4

from any subpoena.  Thank you.  5

Call your next witness.  6

MR. HAWS:  Call Eric Clemensen.  7

THE COURT:  Sir, step before Ms. Gearhart, 8

be sworn as a witness, and follow her directions 9

from there.  10

ERIC CLEMENSEN,11

having been first duly sworn to tell the whole 12

truth, testified as follows: 13

THE CLERK:  Please state your complete name 14

and spell your last name for the record.  15

THE WITNESS:  Eric Clemensen, 16

C-L-E-M-E-N-S-E-N.  17

THE COURT:  You may inquire of the witness, 18

Mr. Haws.  19

MR. HAWS:  Thank you, Your Honor.20

DIRECT EXAMINATION21

BY MR. HAWS:  22

Mr. Clemensen, where do you reside? 23 Q.

Coeur d'Alene, Idaho. 24 A.
And are you employed? 25 Q.
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(Witness complied).  1 A.
Would you show that to the jury, 2 Q.

please.  3

(Witness complied).  Here it is here, 4 A.
the pipe material, the coupling or coupler, and an 5

end plug on the end here.  The other thread side 6

is open.  7

So that one is equipped with an end 8 Q.
plug on one end and the possibility of putting an 9

end cap on the open end; is that right? 10

Yes, you could.  11 A.
Hold them up together so we can see the 12 Q.

approximate sizes of the two.  13

(Witness complied).  14 A.
Okay.  Thank you.  You can put those 15 Q.

down.  16

Let me ask you a question about the 17

powder that you examined.  Was the powder similar 18

in both cases, the powder residue, the explosive 19

powder?  20

Yes.  They were both double-base 21 A.
smokeless powder, as well as they both had the 22

physical characteristic of Hi Skor 700X.  23

MR. HAWS:  If I may have a moment, 24

Your Honor, to check on the exhibits?  25

703
THE COURT:  Yes.  1

MR. HAWS:  Your Honor, just comparing my 2

records with the court's records, are Exhibits 38 3

through 42 admitted?  4

THE COURT:  I'm sorry?  What numbers?  5

MR. HAWS:  Thirty-eight through 42.  Those 6

were -- 7

THE COURT:  Yes.  I think they were admitted 8

by stipulation yesterday.  9

MR. HAWS:  Okay.  10

BY MR. HAWS:11

And go back to Exhibit No. 98, 12 Q.
Mr. Jermain.  I want to make sure that we have 13

moved the admission of that.  That was the -- that 14

was the powder sample; is that correct?  15

That is correct.  Ninety-eight, powder 16 A.
samples. 17

MR. HAWS:  If we didn't admit it before, I 18

would move the admission now, Your Honor.  19

MR. McALLISTER:  No objection. 20

THE COURT:  The exhibit will be admitted.  21

(Government's Exhibit No. 98 admitted.) 22

BY MR. HAWS:23

Mr. Jermain, what's your understanding 24 Q.
as to the origin of Exhibit No. 85?  Was that the 25

704
one from the Fairfax -- that Fairfax turned over?  1

Eighty-five, my understanding was it 2 A.
was.  It was the one disassembled by the 3

individual.  4

And the one exhibit, was it No. 80?  5 Q.
No. 80 is the other pipe bomb?  6

Is this one here, yes.  7 A.
And it's your understanding that that 8 Q.

one was the one removed from Cyndi Steele's 9

vehicle? 10

That's what the case agent told me.  11 A.
Yes.  12

MR. HAWS:  Okay.  All right.  Nothing 13

further.  Thank you very much.  14

THE COURT:  Cross-examination.  15

CROSS-EXAMINATION 16

BY MR. McALLISTER:17

Mr. Jermain, when you received these 18 Q.
items, they were -- they came in pieces?  In other 19

words, there wasn't any powder except samples? 20

For the one, I had samples on it.  In 21 A.
the device itself, I did a microscopic analysis.  22

I found additional powder.  23

Okay.  But in other words, they weren't 24 Q.
filled?  25

705
When I received them, no, they were not 1 A.

filled. 2

And I think you used the word they were 3 Q.
"rendered safe" by the case agent or someone in 4

the field? 5

By the bomb squad, yes.  6 A.
All right.  Do you know who is the 7 Q.

maker of these devices?  8

As in usually -- do you mean the pipe 9 A.
manufacturer or the actual person who built it?  10

The person who built the device and 11 Q.
designed the device or made the device.  12

I do not know of that person.  13 A.
All right.  Have you interviewed Larry 14 Q.

Fairfax about these parts, if you will, of the 15

device? 16

I have not, no.  17 A.
All right.  Do you have any opinion 18 Q.

about whether or not these devices that you have 19

could explode?  20

MR. HAWS:  Object to the foundation, Your 21

Honor, as to the devices -- which device are we 22

talking about?  The ones as they currently are?  23

THE COURT:  Let's clarify, Mr. McAllister.  24

BY MR. McALLISTER:25
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Obviously, the devices or pieces that 1 Q.

you have here today are safe.  They won't explode; 2

correct? 3

That is correct.  4 A.
Do you know anything about the device 5 Q.

that was discovered under Cyndi Steele's car?  6

In regards to the actual information of 7 A.
how it was, no, I do not know that.  8

Okay.  So I guess my question is:  9 Q.
You're from the laboratory, but you don't know in 10

the world real world whether it would have 11

exploded or not? 12

Based on how -- I know how pipe bombs 13 A.
would work, but in this case that would be beyond 14

my base of expertise.  The bomb -- I believe that 15

the EEO will be testifying to whether or not the 16

devices would function.  17

Okay.  I think you testified that you 18 Q.
see, like, three of these devices a week?  19

A month.  20 A.
A month.  All right.  So obviously 21 Q.

you're familiar with them? 22

Yes.  23 A.
Can you tell us anything about the -- 24 Q.

about Larry Fairfax, the maker of this device, 25

707
whether he was sophisticated or unsophisticated? 1

Based on how the devices were made?  Is 2 A.
that what your -- 3

Yes.  Based upon your analysis or 4 Q.
examination of the devices.  5

These devices are, I would say, very 6 A.
generic, not very sophisticated.  7

Okay.  And that would lead you to 8 Q.
conclude that Larry Fairfax wasn't very 9

sophisticated in making it? 10

MR. HAWS:  Objection.  Assumes facts not in 11

evidence with this witness, Your Honor. 12

THE COURT:  Sustained.  I think the witness 13

can testify that they weren't sophisticated and 14

whoever made them is not sophisticated, but I'm 15

not sure he is in a position to draw the 16

connection as to who actually made them, so I'll 17

sustain the objection.  18

BY MR. McALLISTER:19

Are you aware of the fact that the 20 Q.
device removed from Cyndi Steele's car wasn't 21

filled with black powder? 22

With black powder?  23 A.
I'm sorry.  Smokeless powder.  24 Q.
I am -- I'm not -- my personal seeing 25 A.
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it, no.  I was informed that certain exhibits were 1

removed from it, but I did not see it. 2

Okay.  Were you informed that it was 3 Q.
only three-quarters of the way filled with 4

smokeless powder?  5

I was not told that.  No. 6 A.
All right.  It's true that, in your 7 Q.

experience, that the -- that the device needs to 8

be compressed or the powder needs to be compressed 9

in something; correct?  10

Actually, no, that's not true.  11 A.
Okay.  Well, what about in a bullet?  12 Q.

There is a casing, is there not?  13

In a -- I'm sorry?  14 A.
In a bullet shot from a gun? 15 Q.
In a bullet, yes.  16 A.
Okay.  And it's basically -- it's put 17 Q.

through some compression when it's fired; correct? 18

When the smokeless is ignited, it will 19 A.
build pressure which will release the bullet out 20

of the cartridge.  21

Right.  Did you observe, in this device 22 Q.
that was sent to your lab, electric tape? 23

Yes, I did.  24 A.
And did you observe that it was 25 Q.

709
double-wrapped electric tape? 1

Yes, I did.  2 A.
Do you have any opinion on what that 3 Q.

does to a potential explosive device? 4

For the explosive device itself, it 5 A.
makes no containment or anything to that.  It 6

wouldn't -- tape would not change the device 7

itself.  8

Will it affect the fuse?  9 Q.
As I got it in, I didn't see the fuse 10 A.

wrapped in electrical tape. 11

Okay.  But if it was double-wrapped in 12 Q.
electric tape, what would be the consequence, in 13

your opinion? 14

It shouldn't affect the fuse. 15 A.
The fuse would just burn through it? 16 Q.
It would burn directly through it, yes.  17 A.
All right.  Did you attempt in any way 18 Q.

to take fingerprints from the devices?  19

On this one here, no.  There was no 20 A.
request for fingerprints.  21

Okay.  And did anyone send you known 22 Q.
samples of Mr. Fairfax's fingerprints?  23

Not that I -- no, I did not receive.  24 A.
I take it that you have no evidence to 25 Q.
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offer in this case that Edgar Steele in any way 1

built these bombs, touched these bombs, had them 2

in his possession?  3

I do not, no.  4 A.

MR. McALLISTER:  Thank you, sir.  5

THE COURT:  Redirect?  6

MR. HAWS:  No redirect, Your Honor. 7

THE COURT:  You may step down.  8

I assume the witness can be excused and 9

released from any subpoena?  10

MR. HAWS:  We would ask that he be released, 11

Your Honor.  He needs to travel back to the lab. 12

THE COURT:  Mr. McAllister, any objection?  13

MR. McALLISTER:  None, Your Honor. 14

THE COURT:  You may step down.  You will be 15

excused.  Leave the exhibits here.  Mr. Severson 16

will take care of those.  17

Counsel, I think we're where we 18

probably take the last break of the day, so we'll 19

be in recess for about 15 minutes.  20

I'll again admonish the jury not to 21

discuss the case among themselves nor with anyone 22

else, nor should they express or form any opinions 23

about the case until it is submitted to you.  As 24

always, continue to follow the court's extended 25
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admonition concerning juror conduct as I gave it 1

to you on the first day of trial.  2

We'll be in recess.  3

(Recess.) 4

(Jury present.)  5

THE COURT:  For the record, I'll note that 6

all jurors are present.  7

Ms. Whelan, you may call your next 8

witness. 9

MS. WHELAN:  Thank you, Your Honor.  10

Your Honor, at this time I would ask 11

permission to read a stipulation into the record.  12

THE COURT:  Yes.  13

MS. WHELAN:  The stipulation is that, 14

"Exhibit No. 3 is an audio recording from a 15

telephone call made from the Kootenai County Jail 16

on June 13th, 2010, and contains the voice of the 17

defendant, Edgar Steele, and his son, Rex Steele.  18

This exhibit may be admitted without further 19

foundation or authentication as to the 20

participants' voices."  21

And with that stipulation, at this 22

point, I would ask permission to publish -- move 23

for the admission of Exhibit 3.  24

THE COURT:  I assume there is no objection 25
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given the stipulation?  1

MR. McALLISTER:  The stipulation, yes, Your 2

Honor.  3

THE COURT:  The exhibit will be admitted.  4

(Government's Exhibit 3 admitted.) 5

MS. WHELAN:  I would ask permission to 6

publish it to the jury. 7

THE COURT:  Yes.  It will be published to 8

the jury.  Ladies and gentlemen, you've heard the 9

court's prior instructions concerning transcripts.  10

I'll just repeat it somewhat from memory, but I 11

think I can cover all the major points.  12

MS. WHELAN:  Your Honor, I'm sorry.  I 13

apologize for interrupting you, but there was no 14

stipulation as to transcripts so we did not 15

include a transcript in this audio.  16

THE COURT:  So there is no transcript?  17

MS. WHELAN:  No.  It will just be the audio. 18

THE COURT:  All right.  There was an exhibit 19

marked, but it's not being offered. 20

MS. WHELAN:  That's correct.  There is no 21

stipulation as to that.  I would ask Ms. Rocca to 22

play that.  Judge, will you allow me just to sit 23

down while that's being done?  24

THE COURT:  I'm sorry?  25

713

MS. WHELAN:  Your Honor, will you allow me 1

just to sit down while that's -- 2

THE COURT:  Oh, yes, certainly.3

And I assume you'll waive reporting, 4

again, of the playing of the tape?  5

MS. WHELAN:  Yes, Your Honor. 6

THE COURT:  Mr. McAllister?  7

MR. McALLISTER:  Yes, Your Honor.  8

THE COURT:  You can go ahead and start.  9

There is no reason to bring up a screen since 10

there is no transcript being played.  I'm just 11

going to leave it off unless -- 12

(Government's Exhibit 3 published.)  13

MS. WHELAN:  Your Honor, I would ask 14

permission to read another stipulation. 15

THE COURT:  Yes.  16

MS. WHELAN:  "Exhibit 1 is an audio 17

recording from a telephone call made from the 18

Kootenai County Jail on June 13th, 2010, and 19

contains the voices of defendant Edgar Steele and 20

Cyndi Steele.  This exhibit may be admitted 21

without further foundation or authentication as to 22

the participants' voices."  23

With the reading of that, I would move 24

for the admission of Exhibit No. 1. 25
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case to give misleading testimony with regard to 1

evidence during the investigation of murder for 2

hire.  3

Now, this trial is for you to listen to 4

the evidence and to render a decision.  And His 5

Honor has instructed you that you are the judges 6

of the evidence.  7

Evidence comes into a criminal case 8

like this through papers and documents and 9

tangible objects, and the testimony of witnesses.  10

But the way trials are conducted, it's not always 11

clear, when a piece of evidence comes in, how it's 12

linked to or how it fits with another piece of 13

evidence in the case.  14

And so, it's like a couple of pieces of 15

jigsaw puzzle that are out before you on the 16

table, and unless you can see the picture on the 17

box, it's hard to know where those pieces fit.  18

So it's my opportunity this morning to 19

make an opening statement to help you understand 20

how key pieces of the evidence that the government 21

will present will fit into the overall picture of 22

these crimes as charged.  23

This is basically a simple case.  It's 24

the story of a man who wanted to murder his wife, 25

287
hired somebody else to do it, and fortunately, 1

they didn't succeed.  2

A criminal case tells a story, and a 3

story has characters in it.  It has times when it 4

takes place.  It has places and locations where it 5

occurs.  And then it has the decisions and the 6

actions of the people in that story.  So I would 7

like to kind of proceed in that fashion and tell 8

you how the evidence fits together in this case.  9

First of all, with regard to the 10

people, you're going to hear many names mentioned 11

in this case.  But the three most important names 12

that you're going to hear frequently throughout 13

the case and the testimony are the names of Edgar 14

Steele, the man who wanted to have -- allegedly 15

wanted to have his wife killed.  16

You're going to hear the name of Cyndi 17

Steele, and that's the name of his wife and the 18

alleged victim of this crime.  And you're going to 19

hear the name of Larry Fairfax, and Larry Fairfax 20

is the person he allegedly hired in order to carry 21

out the murder of his wife.  22

As to time, this case is going to take 23

place -- this story is going to take place -- the 24

evidence is going to show that it occurred in the 25

288
spring of 2010, roughly between January and the 1

15th of June.  And there will be references to 2

many dates in that period of time, but there are 3

some key dates that you may want to make note of 4

now.  5

You're going to hear the dates 27 and 6

28 of May, and you may want to circle those dates.  7

You're going to hear the dates 8, 9, 10, and 11 of 8

June, and you may want to circle the 11th of June.  9

You're going to hear the 13th of June and the 15th 10

of June.  11

This case takes place in north Idaho.  12

There is a small town in north Idaho called Sagle.  13

Many of you are probably familiar with Highway 95; 14

that is the main north/south route in our state.  15

Highway 95 runs almost from the southern border to 16

the Canadian border.  17

And if you take Highway 95 and drive 18

northward on it, you will come to Coeur d'Alene, 19

Idaho.  There will be reference to Coeur d'Alene.  20

That's located in Kootenai County.  21

If you proceed north, you will come to 22

the largest city in the next county, which is 23

Bonner County, and that's Sandpoint.  Maybe you've 24

been to Sandpoint.  Before you get to Sandpoint, 25

289
Idaho, after you cross the Bonner County line, is 1

Sagle, Idaho.  And most of the events take place 2

there.  3

However, the events are also related to 4

another community a long ways away, 422 miles 5

away.  And that community is Oregon City, Oregon, 6

just outside of Portland.  And so this case and 7

the evidence of this case will tie those two 8

locations together.  9

Now, just outside of Sagle, Idaho, 10

there is a county road.  That county road is 11

called Talache Road.  And at 1569 Talache Road, 12

there is a well-kept house, with a lawn, an 13

attached garage.  There is a large garage also 14

that's not attached to the house, with several 15

bays.  There are some outbuildings.  There is a 16

stable and a riding arena, horse riding arena.  17

There is a pasture next to it, a couple of horses 18

in it, and it's surrounded by dense forest.  19

1569 Talache Road was the house of 20

Cyndi and Edgar Steele, and you're going to hear 21

many references to that location throughout this 22

trial.  The Steeles had lived there -- in the 23

spring of 2010, they had lived there for 24

approximately 15 years.  They had finished raising 25
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evidence that is undisputed.  This is all his 1

doing.  2

And in the end, ladies and gentlemen, 3

we will ask you to return verdicts of not guilty 4

in this case, because the government will not be 5

able to prove their case beyond a reasonable 6

doubt, using the testimony and statements of Larry 7

Fairfax.  8

Thank you.  9

THE COURT:  Thank you, Mr. McAllister.  10

The government may call its first 11

witness.  12

MS. WHELAN:  Your Honor, we call Mike Sotka.  13

THE COURT:  Sir, will you please step before 14

the clerk and be sworn.  15

MICHAEL SOTKA,16

having been first duly sworn to tell the whole 17

truth, testified as follows: 18

THE CLERK:  Please state your complete name 19

and spell your last name for the record.  20

THE WITNESS:  Michael Sotka, S-o-t-k-a.  21

THE COURT:  Counsel, before we begin, I 22

assume that counsel had indicated a desire to 23

exercise their right under Rule 615 to exclude 24

witnesses, and you have discussed that among 25
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yourselves.  1

Or is there no such request?  2

MS. WHELAN:  There was no such request, 3

Your Honor.  4

THE COURT:  All right.  5

MS. WHELAN:  Is that right, Mr. McAllister?  6

MR. McALLISTER:  That is correct. 7

THE COURT:  You may inquire of the witness.  8

MS. WHELAN:  Thank you, Your Honor.  9

DIRECT EXAMINATION10

BY MS. WHELAN:11

Sir, what do you do for a living? 12 Q.

I'm employed by the Federal Bureau of 13 A.

Investigation.  14

How long have you been with the FBI?  15 Q.

I've been with the FBI approximately 16 A.

11-and-a-half years.  17

What is your position within the FBI?  18 Q.

I'm a special agent.  19 A.

Does that mean you're a law enforcement 20 Q.

investigator? 21

Yes, ma'am.  22 A.

Did you have any prior law-enforcement 23 Q.

experience before joining the FBI? 24

Yes.  Prior to joining the FBI, I was a 25 A.

336

police officer in the State of Ohio for 1

approximately five years.  2

And what department was that with? 3 Q.

The Euclid, Ohio, Police Department. 4 A.

What type of work did you do for the 5 Q.

Euclid Police Department? 6

While I was employed by Euclid, I was a 7 A.

patrolman, with the additional duties of being a 8

squad officer; but mostly patrol.  9

Even though you had been a police 10 Q.

officer in Euclid, Ohio, did you have to have any 11

additional training or education to become an FBI 12

agent? 13

Yes, ma'am.  14 A.

Please tell the jury what additional 15 Q.

training you had.  16

Well, to become an FBI agent you have 17 A.

to have a minimum of a bachelor's degree.  So I 18

had that.  We also have to attend the FBI Academy 19

located in Quantico, Virginia.  At that time, it 20

was 16 weeks long.  We received several different 21

types of basic training that would help you with 22

your FBI career. 23

Did you graduate from the FBI Academy? 24 Q.

Yes, ma'am.  25 A.

337

Do you recall when? 1 Q.

December of 1999. 2 A.

What was your first duty station? 3 Q.

Lewiston, Idaho.  4 A.

Can you describe how big the Lewiston 5 Q.

office is? 6

It's usually two agents.  One time we 7 A.

went up to three, but it's usually a two-man 8

office. 9

Were you assigned to any special unit 10 Q.

or did you have any special type of crime that you 11

worked in Lewiston? 12

We didn't have a special unit, but our 13 A.

primary purpose for being was to investigate 14

violent crime on the Nez Perce Indian Reservation. 15

Have you ever worked in the Coeur 16 Q.

d'Alene office? 17

Yes, ma'am.  18 A.

And did you transfer up there? 19 Q.

Yes.  20 A.

When? 21 Q.

In 2006, I transferred from Lewiston, 22 A.

Idaho, to Coeur d'Alene, Idaho. 23

Do you know if there are different 24 Q.

units or assignments in the Coeur d'Alene office? 25
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Yes, ma'am, there are. 1 A.
Please tell the jury what they are.  2 Q.
In the Coeur d'Alene office, we have 3 A.

agents that work violent crime, which was myself; 4

child pornography; white collar crime, which would 5

include mortgage fraud and bank fraud.  We have an 6

agent that works primarily reservation.  7

And we have two agents that work 8

domestic terrorism, and one agent that works 9

international terrorism, and we have one that's 10

called intelligence agent.  They gather 11

intelligence from our reports and try to 12

accumulate that together to provide to other 13

offices. 14

You indicated you worked in violent 15 Q.
crime.  Was there a certain task force that you 16

were assigned to? 17

Yes, ma'am.  I was in charge of the 18 A.
North Idaho Violent Crimes Task Force. 19

And what is that?  20 Q.
It's a task force that's sponsored by 21 A.

the Safe Streets Program for the FBI.  It has FBI 22

agents on it.  It has state police, the Idaho 23

State Police are on it.  It had county police, 24

Shoshone County, Bonner County, and Kootenai 25
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County, and had Coeur d'Alene and Post Falls 1

Police Departments also involved with the task 2

force.  3

Were you working with the North Idaho 4 Q.
Violent Crime Task Force on June 8th, 2010?  5

Yes, ma'am.  6 A.
And did anything relating to this case 7 Q.

happen on that date? 8

Yes, it did.  9 A.
What happened?  10 Q.
On June 8th, I received -- I was 11 A.

contacted by the U.S. Attorney's Office that they 12

had received information to contact an attorney by 13

the name of Jim Michaud.  I was told to contact 14

Mr. Michaud because he had information from one of 15

his clients that there was a murder for hire that 16

might be taking place in our area.  17

So on June 8th, I made contact with 18

Mr. Michaud.  We set up a meeting for June 9th 19

with his client.  20

So the investigation didn't end on June 21 Q.
8th, then; is that correct? 22

No, ma'am.  It just began.  23 A.
Please tell the jury what happened on 24 Q.

June 9th.  25

340
Well, in the morning hours, I once 1 A.

again made contact with Mr. Michaud, and I said, 2

"I would like to meet with your client."  He 3

suggested that we meet at his residence.4

So myself and Sergeant Dan O'Dell, 5

another task force officer with the North Idaho 6

Violent Crimes Task Force -- he is a sergeant with 7

the Coeur d'Alene Police Department -- we went up 8

and met at Mr. Michaud's house.  We made contact 9

with Mr. Michaud.  A few minutes later, his client 10

arrived. 11

What time was that? 12 Q.
Approximately lunchtime, a little bit 13 A.

after lunch.  14

Prior to June 8th or June 9th, did you 15 Q.
know Larry Fairfax?  16

No, ma'am.  17 A.
Did you know Edgar Steele?  18 Q.
No, ma'am.  19 A.
Did you know Cyndi Steele?  20 Q.
No, ma'am.  21 A.
Did you know Jim Michaud? 22 Q.
No, ma'am.  23 A.
You indicated that shortly after you 24 Q.

arrived, Mr. Fairfax arrived; is that correct? 25

341
Yes, ma'am.  1 A.
Can you describe his demeanor when he 2 Q.

arrived? 3

He just walked up to the door.  4 A.
Obviously, he knew Mr. Michaud just from the way 5

he walked up to the door and knocked.  6

He was let into the house by 7

Mr. Michaud, and we went to the dining room table 8

and sat down.  9

Why did you set up a face-to-face 10 Q.
meeting with Larry Fairfax?  11

Well, the allegations are pretty strong 12 A.
allegation against somebody, and I wanted to speak 13

with this person face to face, not over the phone, 14

try to get to know this person a little bit better 15

and see -- read his body language and stuff and 16

see if the allegation appeared that it could be 17

true.  18

As a result of the meeting, what did 19 Q.
you do?  20

Well, during the meeting, Mr. Fairfax 21 A.
told us that he was supposed -- 22

MR. McALLISTER:  Objection, Your Honor.  23

Hearsay.  24

THE COURT:  Sustained.  25
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BY MS. WHELAN:1

Special Agent Sotka, as a result of the 2 Q.
meeting, without telling us what was said during 3

the meeting, I would like to know what you did.  4

Yes, ma'am.  As a result of the 5 A.
meeting, we had set up a meet to go to 6

Mr. Steele's house at approximately 5:00. 7

Due to the distance between Sagle and 8

having to go back to Coeur d'Alene, it was closer 9

to 6:00 that the meet actually happened.  10

So, did you go anywhere after the 11 Q.
meeting at Mr. Michaud's house? 12

Yes, ma'am.  I had to go back to the 13 A.
Coeur d'Alene FBI office.  14

And why did you have to go back there?  15 Q.
There was a lot of details that have to 16 A.

be done before you just send somebody into a meet.  17

I had to speak with my supervisor about an ops 18

plan, operations plan, to make sure everybody was 19

covered for safety and we knew what was going on.  20

I had to obtain a recording device.  21

And I also had to brief the other 22

members of the North Idaho Violent Crimes Task 23

Force as to what the plan was and how we were 24

going to conduct this operation of sending 25

343
Mr. Fairfax into Mr. Steele's residence, kind of 1

for everybody's safety involved.  2

When you got the recording device, you 3 Q.
said -- you mentioned a recording device.  Why did 4

you have him take a recording device with him?  5

Whenever we're going to do a meet, we 6 A.
would try to send somebody in with a recording 7

device to obtain evidence as to the meet.  In my 8

mind, I wanted to prove or disprove that the 9

allegations that Mr. Fairfax made to [sic] 10

Mr. Steele, and a recording is a good way to do 11

that because you can hear the conversation, and 12

it's memorialized on the recording, so we could 13

hear exactly what was said.  14

What type of device did you give him?  15 Q.
The FBI uses a device, along with other 16 A.

law enforcement agencies, made by ADS.  It's a 17

device that the FBI provides to me.  It has 18

proprietary software.  To my understanding, it has 19

hash marks in the software that doesn't allow it 20

to be tampered with.  21

Now, is it a tape recorder? 22 Q.
It's not like the tape recorder you 23 A.

would buy at, like a Best Buy.  It's a digital 24

recorder, but it's in a different type of look, so 25

344
it's not -- doesn't look like a tape recorder.  1

Did you give Mr. Fairfax any 2 Q.
instructions on how to turn the recording device 3

on?  4

No, ma'am.  5 A.
Did -- is this recording device -- does 6 Q.

he have any control over it?  7

Well, it is in his possession once I 8 A.
provide it to him.  Is that your question?  9

What do you have to do to turn on the 10 Q.
recording device?  11

There is a series of buttons that you 12 A.
have to hit.  And I actually have to refresh 13

myself each time, that I do it correctly.  Turn it 14

on with this series of buttons, and it stays on 15

until you hit a different series of buttons to 16

turn it off.  17

And did you return -- did you turn the 18 Q.
recording device on?  19

Yes, ma'am. 20 A.
Now, did you turn it on in Coeur 21 Q.

d'Alene or did you turn it on someplace else?  22

As with the plan that we had discussed, 23 A.
we met back at Mr. Michaud's house, and we 24

actually, as part of -- before going to the meet, 25

345
it was turned on.  1

Okay.  Did you do anything else before 2 Q.
you allowed Mr. Fairfax to go to the meet?  3

Yes, ma'am.  4 A.
What did you do?  5 Q.
Well, once again, I went back to the 6 A.

house with Sergeant O'Dell.  And from my training 7

and experience, I'm taught to search an individual 8

before they go into a meet for contraband, if it's 9

a drug meet, or for anything that he would be 10

going into the residence with, so we know what 11

would be on that person.  When they come out, 12

anything on them would obviously be from the 13

meets.  14

So we searched Mr. Fairfax's person.  I 15

removed some cash from his person and gave it to 16

Mr. Michaud.  And we also did a thorough search of 17

his vehicle.  Sergeant O'Dell and I both searched 18

the vehicle, and I searched Mr. Fairfax.  19

During that search, did you find any 20 Q.
other recording devices? 21

No, ma'am.  22 A.
Did you find any hidden money during 23 Q.

the search of him or his truck?  24

No hidden money, but the normal places 25 A.
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you would find money on a man.  There was money in 1

his wallet, or however he carried his money. 2

Did you take that off of him?  3 Q.
We did.  4 A.
After you searched him, did you give 5 Q.

him the recording device? 6

Yes, ma'am.  7 A.
Now, you indicated how you turned it on 8 Q.

with a series of buttons.  Did you tell Larry 9

Fairfax to turn it on? 10

No, ma'am.  I turned it on prior to 11 A.
giving it to him. 12

Did you ever allow him to see or show 13 Q.
him the order in which to turn the buttons on and 14

off?  15

No, ma'am.  16 A.
What happened after the search of the 17 Q.

vehicle, his person, and giving him the recording 18

device? 19

Well, prior to giving him the device, I 20 A.
would put a preamble on the device which would 21

state who I am, the time I'm turning the device 22

on, and basically what the operation was:  We're 23

going to make consensual call, we're going to go 24

meet at his residence, whatever it is, so as the 25

347
case builds you remember what that meet was.  1

After giving -- doing the preamble, I 2

provided the recorder to Mr. Fairfax, and Sergeant 3

O'Dell and I followed him to Mr. Fairfax's [sic] 4

residence. 5

Were there any other members of the 6 Q.
Violent Crimes Task Force assisting you with this? 7

Yes, ma'am.  8 A.
What were the other members doing, if 9 Q.

you know? 10

I do know.  As a part of our plan, 11 A.
which we briefed earlier, I had three members of 12

the task force go to a park located directly 13

across from Mr. Steele's residence.  They hid 14

themselves in the brush to observe Mr. Fairfax 15

going into Mr. Steele's residence.  16

The members that were there was 17

Sergeant Hildebrandt from the Kootenai County 18

Sheriff's Department, Detective Ellis from the 19

Kootenai County Sheriff's Department, and 20

Detective Strangio from the Bonner County 21

Sheriff's Department.  They were all in that park.  22

Approximately -- well, do you know 23 Q.
approximately how far it is from Michaud's place, 24

where you gave Mr. Fairfax the recorder, to the 25

348
Steele place?  1

A couple miles; two, three miles.  2 A.
Is this on a highway?  3 Q.
No.  It's kind of back roads.  4 A.
You indicated you were behind 5 Q.

Mr. Fairfax; is that correct? 6

We were behind him, but not bumper 7 A.
locking him.  That would have been pretty obvious.  8

We were closer to him when we were a distance from 9

Mr. Steele's residence.  As we got closer and I 10

knew the surveillance from the park would pick up 11

the vehicle, we had pulled back because it might 12

have looked pretty obvious if we were right behind 13

him and going past the residence when he went in. 14

Did Mr. Fairfax go up the Steele 15 Q.
driveway? 16

Yes, ma'am.  17 A.
What did you do? 18 Q.
We continued past Mr. Steele's 19 A.

residence and found a turnoff on the other side of 20

the lake a short distance away, and we waited 21

there until we heard from the surveillance team at 22

the park that they saw Mr. Fairfax leaving.  23

What day of the week was this, if you 24 Q.
recall?  25

349
That would be on Wednesday, June 9th.  1 A.
Do you know approximately how long 2 Q.

Mr. Fairfax was at the Steele place?  3

He was at the residence approximately 4 A.
30 minutes.  But from the time I gave him to -- 5

the recorder to the time I got the recorder back 6

was about 45, 47 minutes, somewhere around there. 7

Less than an hour?  8 Q.
Yes, ma'am.  9 A.
Did you meet with Mr. Fairfax again 10 Q.

while he was at the Steele place?   11

While he was at the residence?  No. 12 A.
I'm sorry.  Let me rephrase that.  13 Q.
Did you meet with him again after he 14

left the Steele place?  15

Yes, ma'am.  16 A.
And is that on Talache Road?  17 Q.
Yes, ma'am.  18 A.
Where did you meet with him?  19 Q.
Well, when the surveillance units that 20 A.

were in the park said that Mr. Fairfax was leaving 21

the residence, myself and Sergeant O'Dell, in our 22

vehicle, followed Mr. Fairfax back to 23

Mr. Michaud's residence, and we kind of did the 24

reverse procedure of when we searched him at the 25

Case 2:10-cr-00148-BLW   Document 250   Filed 06/24/11   Page 26 of 95

SER_280

Case: 12-30005     05/06/2013          ID: 8616378     DktEntry: 41-2     Page: 123 of 198(283 of 358)



United States Courts, District of Idaho

350

beginning.  1

Okay.  So does that mean you searched 2 Q.

him again? 3

Took the recorder back, turned it off 4 A.

so it would shut off at that point, and I searched 5

Mr. Fairfax's person and we searched Mr. Fairfax's 6

vehicle.  7

Did you again have to go through a 8 Q.

series of buttons to turn that recorder off?  9

Yes, ma'am.  10 A.

Other than getting the recording from 11 Q.

Mr. Fairfax, did you get anything else from him?  12

Well, I did a quick debrief of 13 A.

Mr. Fairfax as to what happened in the residence, 14

because you never really know if the recorder is 15

going to have worked, because there is no way to 16

tell until you download it.  So I did a debrief of 17

Mr. Fairfax.  18

And he also provided me with $400.  And 19

in that debrief he said this was from Mr. Steele, 20

and they had discussed this.  21

Did you have -- going in to the Steele 22 Q.

place, you had searched him.  Did he have that 23

$400 on him? 24

No, ma'am.  He went in with no money. 25 A.

351

Once you got the recorder back, did you 1 Q.

look at it?  2

Yes, ma'am.  3 A.

What did you do with the $400? 4 Q.

Well, I kept it in my custody until I 5 A.

got back to the FBI office, and then placed it in 6

a storage locker, an evidence storage locker. 7

On the floor by your feet, there should 8 Q.

be what's been marked for identification purposes 9

as Government's Exhibit, I believe, 77.  Can you 10

see if you can find that, please?  11

Yes, ma'am.  I have it.  12 A.

THE COURT:  Counsel, I'm going to ask when 13

the exhibits are pulled up, that we not publish 14

those to the jury or show them to the jury until 15

it's been admitted, unless there is no objection 16

from counsel.  17

But let's go ahead.  And I'll just 18

caution the witness, if you can, just keep it down 19

until you've had a chance just to examine it.  And 20

then if the exhibit is admitted, then, of course, 21

you can then publish it to the jury.  22

Go ahead, Ms. Whelan.  23

BY MS. WHELAN:24

What is the number on that exhibit? 25 Q.

352

77.  1 A.

Do you know what that is? 2 Q.

Yes, ma'am.  3 A.

What is it?  4 Q.

That is the $400 that I obtained from 5 A.

Mr. Fairfax.  6

How do you know it is the same $400 you 7 Q.

received from Mr. Fairfax? 8

Due to the evidence packing label that 9 A.

has my signature on it at the top of the envelope.  10

Is it in the same condition as when you 11 Q.

received it from Mr. Fairfax? 12

Yes, ma'am.  13 A.

MS. WHELAN:  We would move for the admission 14

of Government's Exhibit 77. 15

THE COURT:  Any objection?  16

MR. McALLISTER:  No, Your Honor.  17

THE COURT:  Seventy-seven, was it?  18

MS. WHELAN:  Yes, Your Honor. 19

THE COURT:  Seventy-seven will be admitted 20

and now may be published to the jury.  21

(Government's Exhibit 77 admitted.) 22

BY MS. WHELAN:23

Special Agent Sotka, could you please 24 Q.

lift that up and show that to the jury? 25

353

(Witness complied). 1 A.

Thank you.  2 Q.

Special Agent Sotka, is there a date on 3

the envelope from when you put it into evidence? 4

Yes, ma'am, there is.  5 A.

Okay.  What did you do after you got 6 Q.

the recorder back from Mr. Fairfax?  7

I also kept that in my custody and 8 A.

returned to the FBI office.  9

Did you immediately go back to the 10 Q.

office?  11

Yes, ma'am.  12 A.

And what did you do once you got to the 13 Q.

office?  14

I downloaded the recording that was on 15 A.

the recording device onto a disk.  16

Do you know approximately what time it 17 Q.

was?  18

It was approximately 8:00.  19 A.

At night?  20 Q.

Yes, ma'am.  21 A.

Did you download the recording in the 22 Q.

manner that you've been shown to do it? 23

Yes, ma'am.  24 A.

Did you -- after you downloaded the 25 Q.
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recording -- now, that's in a proprietary format; 1

is that correct? 2

Yes, ma'am.  3 A.
Did you then duplicate the disk that 4 Q.

you had created from the digital recorder? 5

Yes, ma'am.  6 A.
And as you were copying it from the 7 Q.

original recording onto a WAV file, did you listen 8

to it?  9

Yes, ma'am.  10 A.

And did the length of time on the 11 Q.
recording match the time from when you had turned 12

over the recorder to Mr. Fairfax and when you got 13

it back on?  14

Yes, ma'am, it did.  15 A.

Did it match the time period that 16 Q.

Mr. Fairfax spent up at the Steele place?  17

Yes, ma'am.  18 A.

Did you hear anything on the recording 19 Q.
that caused you to doubt its authenticity? 20

No, ma'am.  21 A.

In front of you -- and again, please 22 Q.
don't lift it up -- is what's been marked as 23

United States Exhibit 21.  I think it's on an 24

envelope right in front of you.  Do you see that? 25

355

Yes, ma'am.  1 A.

Do you recognize it? 2 Q.

Yes, ma'am.  3 A.
What is it?  4 Q.

This is a disk containing that 5 A.

conversation I just discussed between Mr. Fairfax 6

and Mr. Steele.  7

How do you know it is an exact copy of 8 Q.
what you downloaded?  9

Well, I reviewed it on April 25th, 10 A.

2011.  My initials are on the disk.  While 11

reviewing it, I recalled that the conversation was 12

exactly what I had heard that night.  13

In addition to that, the preamble that 14

I put on the recording is on this disk, 15

Mr. Fairfax's voice, and Mr. Steele's voice.  So 16

it is the same conversation. 17

MS. WHELAN:  Your Honor, I would move for 18

the admission of Exhibit 21. 19

THE COURT:  Any objection?  20

MR. McALLISTER:  Yes, Your Honor, based on 21

foundation and authenticity.  22

THE COURT:  Give me a moment, Counsel, to 23

make a note here.  24

Counsel, I was just -- I'm sorry.  I 25

356

was making a note on another matter concerning the 1

trial.  Let me review the transcript.  2

Counsel approach.  3

(Sidebar commences as follows:) 4

THE COURT:  Counsel, I had thought that this 5

witness did not overhear the conversation.  6

MS. WHELAN:  No.  And I'm going to admit it 7

through Fairfax.  I just wanted to at least 8

provide the foundation through Sotka, as well.  9

You know, he -- 10

THE COURT:  Given the objection, let's wait 11

until Fairfax testifies.  Once he has testified, 12

though, just so we're clear, you can make the 13

objection at the time.  But as soon as he 14

testifies, if he testifies that he has listened to 15

it and it accurately sets forth what was said at 16

that time, that is the foundation.  17

You can get it in possibly through a 18

witness like this, but I'm worried about the tape 19

recorder going out of his presence.  And he is not 20

an expert who can actually verify it was 21

functioning properly.  He is more of a custodian 22

of the device, not actually a technician.23

But we're better off just waiting. 24

MS. WHELAN:  I'm going to keep that exhibit, 25

357

though, with the court while we're waiting for the 1

next witness. 2

THE COURT:  Just for chain of custody 3

purposes.  4

MS. WHELAN:  Yes.5

THE COURT:  No problem.  6

MS. WHELAN:  Thank you.  7

(Sidebar concluded.) 8

THE COURT:  The court will reserve ruling on 9

that.  I will sustain the objection as to 10

foundation, subject to further evidence being 11

presented to lay a more complete foundation.  12

MS. WHELAN:  Thank you, Your Honor.  13

May I continue?  14

THE COURT:  Yes, you may proceed.  15

MS. WHELAN:  Thank you.  16

BY MS. WHELAN:17

Did the investigation end with June 9th 18 Q.
and the recording that you've just identified?  19

No, it did not, ma'am. 20 A.
Did it continue to June 10th? 21 Q.

Yes, it did. 22 A.
Do you know what day of the week June 23 Q.

10th was?  24

June 10th would be Thursday.  25 A.
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On Thursday, what did you do with 1 Q.

regards to the investigation? 2

Well, following up on the June 9th 3 A.
recorded conversation, I had contacted AUSA Whelan 4

and my supervisor and advised them that we had 5

this recording from June 9th, and there appeared 6

to be some very good evidence on it there might be 7

a murder-for-hire case.  We set up a meeting to 8

have AUSA Whelan and my supervisor come in early 9

in the morning, and we listened to the tapes 10

together.  11

After that happened, was there an 12 Q.
opportunity to meet with Mr. Fairfax again?  13

Yes, ma'am. 14 A.
And did you have him take a 15 Q.

recorder -- well, when did the meeting happen with 16

Mr. Fairfax on the 10th?  17

Well, we actually had two meetings with 18 A.
Mr. Fairfax, one just to discuss that we wanted to 19

try to give Mr. Steele an out, and we were going 20

to send him back to the residence.  We wanted to 21

see if Mr. Steele called this hit off, or if he 22

was going to go forward with it.  23

When we discussed it at that time, we 24

met back up later in the night and we went back to 25

359
Mr. Steele's residence.  1

When you met with Mr. Fairfax on the 2 Q.
10th, was that around 5:00 in the afternoon again?  3

A little bit later than that, but, you 4 A.
know, before 6:00.  5

And where did that meeting occur?  6 Q.
The meeting actually occurred at the 7 A.

crossroad, the Dufort -- I'm not sure how to spell 8

that -- and Talache Road. 9

Do you know how to spell "Talache 10 Q.
Road"? 11

I'll probably get it wrong, but I can 12 A.
come close.  13

When did you provide Mr. Fairfax with 14 Q.
the recorder?  15

When we were at that intersection, 16 A.
we -- he was driving Mr. Steele's vehicle.  It was 17

a pickup truck with a trailer on the back.  But we 18

searched that vehicle once again, Sergeant O'Dell 19

and I.  We removed $487 in cash from Mr. Fairfax's 20

person.  I kept it in my possession this time, 21

because we were not at Mr. Michaud's house to give 22

it to him, and I searched Mr. Fairfax's person.  23

Were there any other conversations on 24 Q.
the recorder that you gave him?  25

360
No, ma'am.  1 A.
How do you know that?  2 Q.
I had -- after you download the 3 A.

recorder, part of the procedure is to delete that 4

conversation and have the recorder clear for the 5

next time you need to use it.  So I had deleted 6

them the night before, so the recorder was clear.  7

When you did the search, other than 8 Q.
finding, I believe you said, $487, did you find 9

any other recorders? 10

No, ma'am.  11 A.
After doing the search of the vehicle, 12 Q.

what happened next?  13

After searching the vehicle and his 14 A.
person, I had -- once again had members, the same 15

members, set up at the park across from 16

Mr. Steele's residence, and Sergeant O'Dell and I 17

followed Mr. Fairfax to the residence once again, 18

and followed about the same procedure.  19

The surveillance units saw him go up 20

the driveway with Mr. Steele's pickup truck and 21

trailer, while we passed the residence.  22

What town is this residence in? 23 Q.
Sagle, Idaho.  24 A.
Where is Sagle in relationship to Coeur 25 Q.

361
d'Alene?  1

It's almost right in the middle 2 A.
between -- it's north of Coeur d'Alene, almost in 3

the middle between Sandpoint and Coeur d'Alene.  4

Where did you go after Mr. Fairfax 5 Q.
turned up to the Steele place?  6

I can't recall the exact location.  It 7 A.
was just an area that we were able to look like we 8

belonged in, hopefully, for passing vehicles, and 9

we were with -- a very short distance from the 10

residence. 11

Is there a lake there? 12 Q.
There is a lake.  That's the lake that 13 A.

the guys were sitting by when they were doing the 14

surveillance.  They parked at that parking lot by 15

the lake.  16

Did Mr. Fairfax leave the Steele place? 17 Q.
Yes, he did. 18 A.
And what was he driving? 19 Q.
Now he was back driving his vehicle, 20 A.

because he had dropped off the pickup truck and 21

trailer.  22

Did you again meet with Mr. Fairfax 23 Q.
after he left the Steele place?  24

Yes, ma'am.  25 A.
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Did you conduct a search of he and his 1 Q.

truck? 2

Yes, ma'am.  3 A.
Did you find any other recording 4 Q.

devices? 5

No, ma'am. 6 A.
Did you find any other money? 7 Q.
No, ma'am. 8 A.
What did you do with the law 9 Q.

enforcement recording device that you had provided 10

him?  11

Once again, I took it into my custody, 12 A.
kept it with me and returned to the Coeur d'Alene 13

office.  14

Did you turn it off?  15 Q.
Yes, ma'am.  16 A.
Did you follow the same series of 17 Q.

certain button pushing that you had before?  18

Yes, ma'am.  19 A.
At any time during this period on 20 Q.

June 9th and June 10th, did you ever show or 21

instruct Mr. Fairfax how to turn this recorder on 22

or off? 23

No, ma'am.  24 A.
Did you look at the recorder?  25 Q.

363
Yes, ma'am.  1 A.
Did it appear to have been tampered 2 Q.

with? 3

No, ma'am.  4 A.
After getting the recorder back -- I'm 5 Q.

sorry -- what did you do? 6

I returned to the Coeur d'Alene FBI 7 A.
office.  8

What did you do at the Coeur d'Alene 9 Q.
FBI office?  10

Once again, I downloaded the recorder 11 A.
following the same procedure I had done the day 12

before. 13

Did you listen to the recording device 14 Q.
again?  15

Yes, ma'am. 16 A.
Did the length of the recording match 17 Q.

the time period from when you had turned it on and 18

gave it to Mr. Fairfax to when you got it back and 19

turned it off? 20

Yes, ma'am.  21 A.
Did it match the length of time that 22 Q.

Mr. Fairfax had been up at the Steele place?  23

Yes, ma'am.  24 A.
Could you please look at what has been 25 Q.

364
identified as United States Exhibit 22 for 1

identification.  2

Yes, ma'am. 3 A.
Do you see that? 4 Q.
Yes, ma'am. 5 A.
What is it?  6 Q.
That is a disk marked Exhibit 22, which 7 A.

is the recorded conversation from June 10th, 2011. 8

How are you able to recognize that as 9 Q.
the same conversation that you downloaded on the 10

10th? 11

Once again, I reviewed it on April 12 A.
25th, 2011, in its entirety.  The preamble was the 13

same.  The conversation was the same as the 14

conversation I reviewed the day I took it back on 15

June 10th. 16

And whose voices were on that? 17 Q.
My voice with the preamble, 18 A.

Mr. Fairfax, and Mr. Steele's.  19

And are there any other markings on 20 Q.
that exhibit? 21

There are.  22 A.
And were you present when those were 23 Q.

made?  24

Yes, ma'am.  25 A.

365
Do you know who made those?  1 Q.
I do.  2 A.
Who made them?  3 Q.
Well, there is my marking, and then 4 A.

there is also Mr. Fairfax's marking, because we 5

reviewed the tape together.  6

If you could set that down, we're going 7 Q.
to leave that with the court's custody.8

(Witness complies.)  9 A.
After downloading that recording on 10 Q.

June 10th, what did you do?  11

Once again, I contacted the United 12 A.
State's Attorney's Office and my supervisor, and 13

we reviewed the conversation that took place on 14

the 10th.  15

During the course of the investigation, 16 Q.
were you concerned as to whether Mr. Steele may 17

have hired another hit man?  18

Yes, ma'am, we were, based on 19 A.
information we obtain- -- had obtained from 20

Mr. Fairfax.  21

Were you concerned as to whether he was 22 Q.
having Mr. Fairfax followed?  23

We were concerned that that was a 24 A.
possibility.  25
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Had you ever met Cyndi Steele?  1 Q.

No, ma'am.  2 A.

What decision did you make with -- 3 Q.
regarding Mr. Fairfax between, I guess the night 4

of -- Thursday night and Friday morning? 5

MR. McALLISTER:  Objection to his opinion on 6

her [sic] decision.  7

THE COURT:  Rephrase the question. 8

BY MS. WHELAN:9

What decision did you make with regards 10 Q.

to Mr. Fairfax and what should happen with him in 11

the investigation? 12

Well, we had made a decision the night 13 A.

of June 10th.  We contacted the Portland Division 14

of the FBI, and they were going to send agents 15

over to make contact with Mrs. Steele on the 16

morning of the 11th.  17

They were going to set up surveillance 18

early on the residence to make sure Mrs. Steele 19

didn't leave, and they were going to make contact 20

with her at some time that they thought was a good 21

time to make contact.  If she is driving away, 22

they might stop the car.  That was their 23

determination, because I wasn't there.  24

Based on that contact being made, and 25

367

the possibility -- after discussing it with 1

members of the task force, we decided to send 2

Mr. Fairfax over to Portland, in case Mr. Steele 3

asked for a phone call from him.  We figured he 4

would need to come up with an Oregon phone number, 5

not a 208 number from North Idaho. 6

Did you give Mr. Fairfax anything 7 Q.

before he left? 8

Yes, we did.  The prior trip that 9 A.

Mr. Fairfax took over, when he went over to 10

Portland, he said it cost him approximately $500 11

to go.  So we gave him $500 dollars to cover his 12

expenses for this trip.  We also provided him with 13

a GPS tracking device, so we would know where he 14

was at all times.  15

Special Agent Sotka, now, Mr. Steele 16 Q.

had given him $400.  Did you take that -- you took 17

that $400.  That's Exhibit 77; correct? 18

Yes, ma'am.  19 A.
And that was the money he was supposed 20 Q.

to use to go to Oregon? 21

Yes, ma'am.  22 A.
What happened next in the 23 Q.

investigation?  24

Well, Mr. Fairfax left late that 25 A.

368

evening and drove over to Portland.  We told him 1

to stay in the Portland area, do not go to Ocean 2

City, and he would be met by an agent.  Call us 3

from a parking lot, and we would have that agent 4

meet up with him. 5

Now you said "Ocean City."  Did you 6 Q.

mean -- 7

I'm sorry, yeah.  Where Mrs. Steele was 8 A.

residing.  I'm sorry. 9

Is that Oregon City? 10 Q.

Yes, ma'am.  11 A.
In the early-morning hours of June 12 Q.

11th, what did the task force do? 13

Well, we had made a determination that 14 A.
night that we still wanted to give Mr. Steele a 15

chance to call this off.  So we did not make 16

contact with him on the 10th.  17

So on the 11th, we were going to see if 18

Mr. Steele tried to call Mr. Fairfax sometime 19

during the night to call this off, or see if he 20

followed an alibi that he stated on the night of 21

the 10th, on the recording, that he was going to 22

do on that day.  So we set up surveillance on his 23

residence starting at 5:00 in the morning.  24

Do you know whether Mrs. Steele was 25 Q.

369

contacted by any FBI agents? 1

Mrs. Steele was contacted.  2 A.

Did you do the contact?  3 Q.
No, ma'am.  4 A.

Who did?  5 Q.
Agent Heckendorn and Agent Halpin from 6 A.

the Portland Division.  7

Who was on the surveillance team from 8 Q.

the North Idaho Violent Crime Task Force on June 9

11th? 10

The same agents that had participated 11 A.
the days earlier.  We also had additional people 12

from the Coeur d'Alene FBI office, if needed, to 13

join the surveillance.  14

Okay.  Were you able to continue the 15 Q.
surveillance and carry it out as long as you had 16

planned to?  17

No, ma'am.  We did not carry it out the 18 A.
full length of the day. 19

Why not?  20 Q.
Well, I had received a call from the 21 A.

agents in Portland that Mrs. Steele was not 22

cooperating fully, and she was -- 23

MR. McALLISTER:  Objection, Your Honor.  24

Hearsay.  25
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THE COURT:  Well, I'm not sure an indication 1

as to a level of cooperation calls for hearsay.  2

I'm going to overrule that objection.  But that's 3

a limited ruling, and if we get into specific 4

conversations, I will sustain the objection. 5

BY MS. WHELAN:6

The question, Special Agent Sotka, is:  7 Q.

Why were you unable to follow the surveillance for 8

the entire day? 9

We were not sure that we could keep 10 A.

Mrs. Steele from contacting Mr. Steele for the 11

entire day. 12

Do you know if Mr. Steele did, in fact, 13 Q.

leave his place in his truck and trailer in the 14

morning? 15

Yes, ma'am, he did. 16 A.

At approximately what time?  17 Q.
Approximately 9:00 a.m.   18 A.

Did you have an opportunity to speak 19 Q.
with Mr. Steele? 20

Yes, we -- yes, I did. 21 A.

Can you please explain to the jury how 22 Q.
that came about? 23

The prior day, Mr. Steele made a 24 A.

comment that when this was going to happen, the 25

371

murder of his wife, he didn't know if he would be 1

a suspect or if they would be coming there to 2

notify him.  He said during this conversation that 3

they would come in a black and white, and either 4

be there to notify him or take him away.  5

Based on that -- Idaho State Police has 6

black and white vehicles -- we decided to do a 7

death notification to Mr. Steele, and see how he 8

reacted to that, and if he followed through with 9

other parts of the alibi that he had talked about.  10

During the course of your conversation 11 Q.
with the defendant -- well, first of all, where 12

did that happen?  13

Well, Mr. Steele had left his residence 14 A.
in his truck, pulling his trailer.  Officer Jeff 15

Spikes, with the Idaho State Police, called 16

Mr. Steele and asked him to return to his 17

residence; they had to speak with him.  18

When he returned to his residence, the 19

conversation took place on both his front porch 20

and what I would call his living room.  21

You were present for the conversation?  22 Q.
Yes, ma'am.  23 A.

Can you tell the jury whether 24 Q.

Mr. Steele followed through with any of the alibi 25

372

that he had laid previously with Mr. Fairfax?  1

Yes, ma'am, he did.  2 A.

What did he say?  3 Q.
When Mr. Fairfax initially came to us, 4 A.

he said that Mr. Steele wanted Mrs. Steele killed 5

because she was having an affair with an 6

individual in Portland.  When I brought that part 7

up to Mr. Steele during this notification, we were 8

investigating what had happened, he said that the 9

thought had crossed his mind because she had been 10

in Portland so much.  11

He also told Mr. Fairfax, during his 12

alibi plan, that he could not be seen by either 13

Mrs. Steele or her mother, because they both knew 14

him.  So don't give them a bunch of time, because 15

if they saw him they could identify him. 16

Excuse me, Special Agent Sotka.  I'm 17 Q.

going to ask you, you used "he" and "him" and it's 18

difficult for me to follow.  Can --  19

I'm sorry, ma'am.  20 A.
-- you use names, please? 21 Q.

Yes, ma'am.  22 A.
If Mr. Fairfax was seen by Mrs. Steele 23

or her mother, Mr. Fairfax could be identified 24

because of the relationship, and that they had met 25

373

in the past.  So he had to be very quick.  1

Mr. Steele was very concerned, when we 2

did the notification, about, was somebody 3

identified, did they get a vehicle, did they get a 4

plate.  That fell into part of the alibi, if they 5

had gotten this or seen somebody and they weren't 6

dead, that they could have been identified.  7

The last thing that Mr. Steele did that 8

was very similar to his alibi, or exactly, is he 9

says, "If you get caught" -- Larry Fairfax -- 10

"over there, I am going to say that you're having 11

an affair with my wife."  And Mr. Fairfax -- when 12

I said -- when I told Mr. Steele that Mr. Fairfax 13

was coming out of a coma and starting to talk, he 14

immediately said that, "How could this be?  He's 15

so fat.  How can my wife be having an affair with 16

him?"  So he started to follow elements that he 17

had laid out in his alibi.  18

THE COURT:  Counsel, we're going to need to 19

take the break in the next two or three minutes, 20

but I don't want to interrupt your inquiry.  If 21

you want to go just for a few more minutes, you 22

may.  23

MS. WHELAN:  Your Honor, I think it would be 24

a great place to stop, and then I can continue 25
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when we come back. 1

THE COURT:  Very good.2

Ladies and gentlemen, we're going to be 3

in recess.  I think, probably more in fairness to 4

counsel, let's try to reconvene about 11:35, give 5

you enough time to even leave the building and 6

stretch your legs if you want.  The jury, though, 7

I think, we'll ask to stay here, unless you need a 8

smoke break, I think we will have somewhat more 9

extended snacks for you to tide you over.  10

We will try to go until about 3:00 this 11

afternoon.  I think that will allow us to still 12

get in pretty much a full trial day.  And then as 13

we have indicated, in the future we will be going 14

8:30 to 2:30 each day.  15

I will again admonish the jury not to 16

discuss the case among yourselves or with anyone 17

else, nor should you form or express any opinions 18

about the case until it is submitted to you.  19

We'll be in recess until 11:35.  20

(Recess.) 21

(Jury present.) 22

THE COURT:  For the record, I'll note that 23

the jury is present.  24

Is it Agent -- is it Sotka?  25
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THE WITNESS:  Sotka. 1

THE COURT:  Sotka; I'll remind you, you are 2

still under oath.  3

Ms. Whelan, you may resume your direct 4

examination of the witness. 5

MS. WHELAN:  Thank you, Your Honor.  6

BY MS. WHELAN:7

Special Agent Sotka, the recording that 8 Q.
was made on June 10th, that you've identified as 9

Government's proposed Exhibit 22, where was that 10

recording made?  11

At Mr. Steele's residence.  12 A.
As we were leaving here before the 13 Q.

break, I had asked you some questions, and it 14

occurs to me I was trying to be speedy, so I'm 15

going to back up a little bit.  Okay?  16

Yes, ma'am.  17 A.
Now, did you make a notification 18 Q.

of -- a fake notification of Cyndi Steele's death 19

to the defendant?  20

Yes, ma'am.  21 A.
Why did you do that? 22 Q.
We did that in an attempt to gain more 23 A.

evidence as to what Mr. Steele was trying to do.  24

On June 10th, he laid out an alibi on 25
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the recording with Mr. Fairfax.  Based on the 1

alibi that he laid out, he started to carry out 2

the alibi by leaving in the truck and trailer to 3

go to Spokane.  4

We called him back to the residence in 5

a black and white police car, just as he stated 6

that a black and white police car would come to 7

his residence to either notify him about his 8

wife's death or to take him away.  9

Now, Special Agent Sotka, doesn't that 10 Q.
seem rather mean, to notify somebody that their 11

wife has been killed? 12

Yes, ma'am.  13 A.
Was there a reason why you decided to 14 Q.

do it in this case, based upon what you had heard 15

thus far?  16

MR. McALLISTER:  Judge, I object to any 17

reason he may have at this point.  That's his 18

opinion.  That's not evidence of any fact.  19

THE COURT:  Well, I'm going to overrule the 20

objection.  I'll allow the witness to explain the 21

reason, because the jury may obviously have some 22

concern about the tactics used.  So I think the 23

officer should be allowed to explain that.  24

But again, Counsel, it's a limited 25

377
issue.  Let's not get into it beyond just a very 1

simple and brief explanation.  2

You may answer the question.  3

THE WITNESS:  Based on the recording on the 4

10th and my reviewing of the recording, and the 5

alibi laid out by Mr. Steele, we thought -- an 6

investigative decision was made that we would see 7

how far Mr. Steele would follow his alibi.  8

Based on us having to call him back to 9

the residence, we were not able to follow him all 10

day long to see if he followed each part of the 11

alibi.  However, he did follow certain parts of 12

it, once he was back at his residence, by certain 13

statements that he made.14

BY MS. WHELAN:15

Based upon the fact that you had these 16 Q.
recordings from the 9th and 10th, and his stated 17

intentions, did it still seem mean to notify him 18

of the death?  19

Yes, ma'am.  20 A.
Special Agent Sotka, please take the 21 Q.

jury through the notification process.  What 22

happened? 23

Well, early in the morning at about 24 A.
5:00 a.m., we had surveillance elements set up in 25
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the park across the street, to begin to follow 1

Mr. Steele when he left the residence to go to 2

Spokane with the pickup truck and trailer.  3

When I had received information that we 4

might not be able to have Mrs. Steele not contact 5

Mr. Steele throughout the day, we decided to have 6

ISP, the Idaho State Police, go along with me to 7

Mr. Steele's residence and notify him that his 8

wife had been killed in a car accident, just as he 9

had requested the night before that Mr. Fairfax do 10

it with a -- kill her in a car accident.  So that 11

was the notification that we made.  12

It also followed what Mr. Steele had 13

said on the 10th, that they would come in a black 14

and white, "either notify me or take me away."  15

We, myself, Idaho State Police Officer 16

Jeff Spikes and Idaho State Police Holly Branch, 17

went to the residence.  Officer Spike made the 18

initial notification, when Mr. Steele came -- 19

arrived at the residence back in the truck, on his 20

front porch.  21

Mr. Steele's physical reaction, after 22

being a police officer and an agent, was not 23

consistent with somebody that was just notified of 24

his wife's death.  25

379
And we began to provide information to 1

him that would allow him to follow his alibi, such 2

as, "Did you contact Mrs. Steele the night 3

before?"4

He said, yes, he had.  5

That was information that we had, based 6

on the tape recording, that he was going to call 7

her to make sure -- to call Mrs. Steele to make 8

sure that she was going to leave in the morning, 9

so Mr. Fairfax could carry out the murder for 10

hire.  11

Once he had said he made this phone 12

call, we provided a little bit more information to 13

him, and he wasn't really -- coming back -- I'm 14

sorry.  15

Let me ask a question, Special Agent 16 Q.
Sotka.  17

What I would like you to do is just go 18

through and describe for the jury what was 19

actually happening, where you were, what was said.  20

Initially, the contact was made.  21 A.
Mr. Steele exited his vehicle, approached us.  We 22

were standing in the front of his yard, and he 23

approached us.  24

We went up on his front porch.  We had 25

380
Mr. Steele sit on his front porch.  We stayed 1

there for a few minutes, ten minutes maybe, and 2

then we went into Mr. Steele's residence.  3

As I described earlier, we sat down in 4

what I would call the living room and we continued 5

with the conversation, on the notification, and 6

Officer Spike started the notification with him.  7

At some point I began to speak with 8

Mr. Steele, and I was telling him that I was 9

receiving information from the Portland office 10

about what had happened.  I provided him with 11

information that we had an incident with an 12

individual, very close to where this all happened, 13

by the last name of Fairfax.  14

Mr. Steele immediately said, "Larry 15

Fairfax?"  16

And I said, "Yes, I believe that's his 17

name."  18

And he said that Mr. Steele [sic] had 19

done work around the residence and he had seen him 20

the day before, but had no clue why he would have 21

gone to Oregon. 22

Special Agent Sotka, you just said that 23 Q.
Mr. Steele had done some work around the place.  24

Did you mean Mr. Fairfax? 25

381
I'm sorry.  Mr. Fairfax had done some 1 A.

work around the place for Mr. Steele.  2

Okay.3 Q.
But he did not know why he would have 4 A.

any reason to be in Oregon.  5

At some point during the conversation, 6

I told him that Mr. Fairfax was beginning to speak 7

a little bit to law enforcement.8

And Mr. Steele, while sitting on the 9

couch, got this puzzled look on his face and said, 10

"No, how could he," and rubbed his belly, saying, 11

"He must be having an affair with my wife.  That's 12

why he went over."  13

He had stated that prior in the day on 14

June 10th, during that conversation, that, "If you 15

get caught, I am going to say that you're having 16

an affair with my wife."  He followed that part of 17

the alibi.  18

At that point, a short time later, 19

we -- I confronted Mr. Steele about, his wife was 20

not dead, and that we knew he had hired 21

Mr. Fairfax.  And that ended the conversation.  22

At some point, did you place the 23 Q.
defendant under arrest?  24

Yes, ma'am.  25 A.
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Special Agent Sotka, when you 1 Q.

confronted the defendant with the fact that you 2

knew he had hired somebody to kill his wife, did 3

he stand up?  4

Yes, ma'am.  5 A.

Did anything else happen?  6 Q.
Immediately following that, myself and 7 A.

Idaho State Police officers all noticed that there 8

was an odor of fecal matter in the air, and it 9

appeared that Mr. Steele had defecated himself. 10

On June 15th, where were you?  11 Q.
June 15th, I was teaching a class in 12 A.

Missoula, Montana; a basic SWAT class. 13

Did you receive a call to come back to 14 Q.
Coeur d'Alene? 15

Yes, ma'am. 16 A.

Did you come back? 17 Q.
Yes, ma'am. 18 A.

Why did you come back?  19 Q.
I was notified that an explosive device 20 A.

was located on the bottom of Mrs. Steele's car.  21

And obviously, because this was a case that I was 22

working, this was of great importance.23

And I left the school.  Other people 24

taught what I need to have -- was going to teach, 25

383

and came back to continue the investigation.  1

Special Agent Sotka, when you met with 2 Q.

Larry Fairfax on June 9th, did he ever say 3

anything about having placed a bomb on Cyndi 4

Steele's car?  5

No, ma'am.  6 A.
When you met with Larry Fairfax on June 7 Q.

10th, did he ever say anything about having placed 8

a pipe bomb on Cyndi Steele's car?  9

No, ma'am.  10 A.

On the 11th, you didn't -- did you 11 Q.
speak with Mr. Fairfax on the 11th?  12

Just telling him that we no longer 13 A.

needed him to be in Oregon, and he could return 14

home. 15

During that conversation, did he ever 16 Q.

say anything about having placed a pipe bomb on 17

Cyndi Steele's car?  18

No, ma'am.  19 A.
Special Agent Sotka, did the North 20 Q.

Idaho Violent Crimes Task Force have any 21

information regarding a murder-for-hire plot prior 22

to Mr. Fairfax coming forward? 23

No, ma'am.  24 A.

During the investigation, did Larry 25 Q.

384

Fairfax tell you that he had received payment of 1

some silver coins from the defendant?  2

Yes, ma'am.  3 A.
Did he ever tell you if he kept any of 4 Q.

those coins?  5

Yes, he did tell me that. 6 A.

What did he say? 7 Q.
He said that he had cashed in the 8 A.

majority of the coins at three different 9

locations, and he still had 26 coins remaining.  10

He wasn't exactly sure of the number, but that was 11

the number that I received from Mrs. Fairfax, that 12

she had given back to me.  13

And did you take those coins into 14 Q.
custody?  15

Yes, ma'am.  16 A.

Now, without showing anything to the 17 Q.

jury, could you please look at what's been marked 18

as United States Exhibit 7 for identification? 19

Yes, ma'am.  20 A.
Have you looked at that?  21 Q.

I have.  22 A.
Do you recognize it?  23 Q.

Yes, ma'am.  24 A.
What is it?  25 Q.

385

Those are the 26 coins provided to me 1 A.
by Mrs. Fairfax. 2

How do you know it was the silver that 3 Q.
-- it's the same silver that you recovered? 4

Based on the packaging and the seal at 5 A.
the top of the K-pack. 6

Does your name appear on there? 7 Q.
Yes, ma'am. 8 A.

Does the date on which you received 9 Q.
them appear on there? 10

Yes, ma'am.  11 A.
MS. WHELAN:  Your Honor, we would move for 12

the admission of Government's Exhibit 7.  13

THE COURT:  Any objection?  14

MR. McALLISTER:  No, Your Honor. 15

THE COURT:  Exhibit 7 will be admitted and 16

may be published to the jury.  17

(Government's Exhibit 7 admitted.) 18

BY MS. WHELAN:19

Agent Sotka, will you show that to the 20 Q.
jury?  21

(Exhibit published.)22

MS. WHELAN:  Your Honor, the jury will have 23

all exhibits back in the jury room, correct?  24

THE COURT:  Correct. 25
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MS. WHELAN:  So at this time, I'll ask the 1

court to keep that exhibit, then.  2

BY MS. WHELAN:3

Special Agent Sotka, how long was this 4 Q.

entire investigation, from information to arrest?  5

Well, June 8th was the first time I 6 A.
received information, and the arrest was on June 7

11th.  8

It was a short investigation? 9 Q.

Yes, ma'am.  10 A.

I want to ask you just a couple 11 Q.
follow-up questions about that recorder you talked 12

about.  13

Yes, ma'am.  14 A.
You indicated you took it back to the 15 Q.

FBI to download it; is that correct? 16

Yes, ma'am.  17 A.
Is there any special type of computer 18 Q.

you have to use?  19

We have one computer in the Coeur 20 A.

d'Alene office.  It's the only computer in north 21

Idaho for the FBI to use for downloading this type 22

of device from ADS.  It has proprietary software 23

on the computer that we purchased from ADS, and we 24

are taught that you only use that computer for 25
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downloading.  And it is in a separate room.  It's 1

with other computers, but all the agents know what 2

that computer is used for. 3

Is that the computer you used?  4 Q.

Yes, ma'am.  5 A.

So the Coeur d'Alene FBI has other 6 Q.
computers than that one, but this is the only one 7

that can be used to download those recorders? 8

Yes, ma'am.  9 A.

MS. WHELAN:  Your Honor, may I have just one 10

moment, please?  11

THE COURT:  Yes.  12

MS. WHELAN:  Your Honor, we will be 13

recalling Special Agent Sotka for other aspects, 14

but that is it for this subject. 15

THE COURT:  Mr. McAllister, you may 16

cross-examine now on the subjects covered here, 17

and then not repeat that, obviously, later; or you 18

can defer the cross-examination until the witness 19

has completed his entire testimony. 20

MR. McALLISTER:  I would like to go forward, 21

Your Honor.  22

THE COURT:  All right.  23

CROSS-EXAMINATION24

BY MR. McALLISTER:25
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Agent Sotka, the recording device that 1 Q.
you placed upon Larry Fairfax, what did it look 2

like?  3

MS. WHELAN:  Your Honor, I would -- excuse 4

me -- sorry -- object and request a sidebar.  5

THE COURT:  Yes.  Approach.6

(Sidebar commences as follows:) 7

THE COURT:  Ms. Whelan. 8

MS. WHELAN:  Judge, I've been told that this 9

information is law enforcement sensitive.  It's 10

sensitive to the fact that it is a certain key fob 11

that's not known to individuals.  If we can 12

describe it generally -- 13

THE COURT:  Mr. McAllister, can you work 14

around -- I'm not sure where you're going with 15

this. 16

MR. McALLISTER:  I can work around it.  I'm 17

not asking for any confidential key fob.  I'm 18

not -- I asked what it looked like.  19

THE COURT:  Well, is its physical 20

appearance, is that -- 21

MS. WHELAN:  Yes.  22

THE COURT:  Well, where are we going?  Why 23

is it relevant what it looked like?24

MR. McALLISTER:  Well -- 25

389

THE COURT:  I'm trying to figure out a way 1

to protect the defendant's rights, and yet also 2

recognize that there may be some interest on the 3

part of the government in protecting its identity.  4

MR. McALLISTER:  Why don't I rephrase it and 5

see if I can get around -- 6

THE COURT:  Okay.7

MR. McALLISTER:  -- the confidentiality 8

objection.  9

THE COURT:  All right.  10

MS. WHELAN:  Thank you.  11

(Sidebar concluded.) 12

THE COURT:  Thank you, Mr. McAllister.  If 13

you would rephrase.  14

BY MR. McALLISTER:15

Agent Sotka, you placed a recording 16 Q.

device or like a microphone that could record 17

sound on Mr. Fairfax; correct?  18

Yes, sir.  19 A.

All right.  And that device did not 20 Q.
transmit the conversation to you; correct? 21

No, sir.  22 A.
So nobody could hear the conversation; 23 Q.

it was just being recorded, correct, sir? 24

Yes, sir.  25 A.
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All right.  So you listened to it after 1 Q.

the fact, later that evening, June 9th; correct? 2

Yes, sir.  3 A.
And I think you said that you took the 4 Q.

recording -- and I'm assuming it was on a disk or 5

a CD? 6

The recording was on the device.  7 A.
Okay.  It was on the device.  You took 8 Q.

it from the device and put it into a computer; 9

correct? 10

I plug it into a USB adapter that goes 11 A.
into this device. 12

Okay.  So you're transferring to a 13 Q.
computer; correct? 14

I'm not sure if it's transferred to the 15 A.
computer or directly to the disk.  I'm not really 16

sure. 17

Okay.  Your intent is to put it on 18 Q.
another disk, to make a copy; correct? 19

To make the original download, yes.  20 A.
Okay.  And then you erase the original 21 Q.

conversation that was recorded; correct?  22

Yes, sir.  23 A.
Before listening to it; correct, sir?  24 Q.
I'm not sure if I listened to it first.  25 A.

391
I would have assumed I listened to it, to make 1

sure there was something on the disk.  So I 2

believe I listened to it first.  Once I confirmed 3

there was a transfer of data to the disk, I 4

deleted it.  5

Okay.  And so, therefore, no one is 6 Q.
able today to listen to or examine the original 7

recording; correct? 8

What the FBI considers the original 9 A.
recording is the first download.  So that can be 10

examined. 11

Agent Sotka, I don't know if you 12 Q.
understood my question, but it was:  The defense 13

doesn't have an opportunity to listen to or 14

examine the original recording; isn't that 15

correct, sir?  16

To answer your question, the way I 17 A.
understand it, the original recording is a 18

download.  We don't listen to it from the device.  19

So the original recording is available.  20

Well, actually, a copy is available; 21 Q.
correct, sir?  22

I have to answer how I understand it.  23 A.
The original disk is sent down to our office in 24

Salt Lake City and kept in an L-sure, and that is 25

392
considered the original copy. 1

But it's not the original, is it?  It's 2 Q.
a copy.  3

MS. WHELAN:  Your Honor, objection.  Asked 4

and answered.  5

THE COURT:  Counsel -- you know, I think 6

we're somewhat arguing semantics, but I think 7

counsel is entitled to go ahead and make sure the 8

jury understands what happened.  9

And perhaps I'll give you one more stab 10

at it.  There may be just a disagreement as to how 11

you characterize a copy versus the original, but I 12

think counsel is entitled to some leeway.13

Go ahead.14

BY MR. McALLISTER:15

What you sent to your Salt Lake FBI 16 Q.
office, you called just now an original copy; 17

correct? 18

We call it the original.  It's stamped 19 A.
that.  Copies are everything after that point. 20

Okay.  But it's not the original.  The 21 Q.
original was in the recording device; correct, 22

sir? 23

I have to disagree with you on that, 24 A.
because we call that the original.  25
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All right.  Did you at some point take 1 Q.

the recording device and send it back to the FBI 2

laboratory in Quantico, Virginia? 3

The device at that we used?  4 A.
Yes.  5 Q.
Yes, sir. 6 A.
The recorder.  And isn't it true that 7 Q.

the lab reported back to you that the recorder was 8

defective? 9

I have never seen that report.  10 A.
But you've heard about it, have you 11 Q.

not? 12

I know the lab looked at it.  I haven't 13 A.
heard the results. 14

You weren't here -- well, let me ask 15 Q.
the question this way:  You say you haven't seen 16

the report.  But you know for a fact that the 17

laboratory determined that the recorder was 18

defective; correct? 19

MS. WHELAN:  Objection.  Foundation.  20

Misstates the evidence. 21

THE COURT:  You can just answer -- I'm going 22

to overrule the objection.  23

Do you know that as a fact?  Just yes 24

or no. 25
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THE WITNESS:  No.  1

BY MR. McALLISTER:2

Okay.  Was a second recorder used on 3 Q.
June 10th, or the same one that was used on June 4

9th? 5

The same recorder.  6 A.
Okay.  How many recorders did you send 7 Q.

back to the FBI lab in Quantico, Virginia? 8

I don't know the answer to that.  9 A.
Weren't you the case agent who was 10 Q.

responsible to do that? 11

I was not.  I was the case agent up to 12 A.
a point, and another agent sent them back.  13

Okay.  What is the name -- if you can 14 Q.
tell me without violating any confidence, what is 15

the name of the proprietary software that you use? 16

I can't recall the name without -- it's 17 A.
on the -- I can't recall it right now.  18

Okay.  Now, when Larry Fairfax met with 19 Q.
you for the first time at his lawyer's house, 20

Mr. Michaud, there was how long of a discussion? 21

Approximately 30, 40 minutes.  22 A.
Okay.  And did you write up a summary 23 Q.

of what you heard from Mr. Fairfax on the 8th?  24

Yes, sir.  25 A.

395
Where is that?  1 Q.
It's in the case file.  2 A.
Okay.  And it's dated June 8th?  3 Q.
I believe so.  I would have to look and 4 A.

see the report to tell you the exact date, but it 5

should be dated June 8th.  6

Okay.  And at no time did Larry 7 Q.
Fairfax, on June 8th, tell you or anybody else in 8

law enforcement that he had, in fact, placed some 9

kind of device on Cyndi Steele's car?  10

No, sir.  11 A.
Okay.  Now, you, I presume -- or I 12 Q.

believe that you ran a record check on Edgar 13

Steele after meeting with Larry Fairfax? 14

Yes, sir.  15 A.
And you found no evidence of criminal 16 Q.

history; correct? 17

Correct. 18 A.
All right.  You knew he was a lawyer?  19 Q.
After meeting with Mr. Fairfax, that 20 A.

had been stated, but I did not know prior to that.  21

Okay.  Well, I'm concentrating -- 22 Q.
trying to concentrate on the meeting with 23

Mr. Fairfax and the information he conveyed.  24

Correct?  Do you understand?  25

396
Yes, sir.  1 A.
All right.  Now, the meeting, I think 2 Q.

you said, was attended by yourself and Mr. O'Dell 3

at around noon? 4

Yes, sir.  5 A.
And you wrote a report about this 6 Q.

40-minute meeting? 7

Yes, sir.  8 A.
And the report tries to summarize 9 Q.

whatever it was that Mr. Fairfax told you? 10

Based on the notes I took during the 11 A.
meeting, I wrote the report.  12

Do you still have the notes?  13 Q.
I do.  14 A.
Okay.  And based upon what Mr. Fairfax 15 Q.

said, you decided, or the FBI decided, you and 16

your supervisors, to send him in to attempt to 17

record conversations with Edgar Steele that night? 18

Well, there was already a meet set that 19 A.
night to take care of the horses at approximately 20

5:00.  And we decided, since he was going to take 21

care of the horses, to put a recording device on 22

him and see what was said during this taking care 23

of the horses.  24

Okay.  But you couldn't simultaneously 25 Q.

397
hear what was being recorded or said; correct? 1

No, sir.  2 A.
Now, on June 11th, the time -- at the 3 Q.

meeting at Mr. Steele's house, you were secretly 4

recording the entire conversation with him; 5

correct? 6

Idaho State Police was recording the 7 A.
conversation, based on their policy to record.  8

Okay.  My question was:  Was it done 9 Q.
secretly?  10

The device -- you could see the 11 A.
recording device on Officer Branch.  It's a normal 12

recording device that goes to the rear of their 13

car.  Nothing was stated that it was being 14

recorded, but there was the normal uniform that a 15

police officer would wear, and it's part of their 16

normal uniform.  They have the recorders in their 17

car.  18

Well, let's put it this way:  You never 19 Q.
told Mr. Steele on June 11th that the entire 20

conversation was being recorded; correct?  21

No, sir.  22 A.
And that was part of your plan; right? 23 Q.
That was never discussed as being part 24 A.

of the plan, whether to tell him or not.  25
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Okay.  But that was part of your plan, 1 Q.

to record it; correct?  2

I think it was actually Captain Rolands 3 A.
from Idaho State Police wanted it recorded -- 4

Okay.5 Q.
-- and that was what they wanted done.  6 A.

And that's what was done with their system, not 7

ours. 8

Okay.  And you went along with it; 9 Q.
correct? 10

Yes, sir.  11 A.
All right.  And when you -- what you 12 Q.

were attempting to do on June 11th is to see if 13

Edgar Steele would confess to a plot to kill his 14

wife; correct?  15

No.  I was going to see if he was going 16 A.
to follow his alibi, and make statements that he 17

made the day before about what his alibi would be.  18

Isn't it true, Special Agent Sotka, 19 Q.
that you wanted to get a confession from Edgar 20

Steele?  21

I would have liked to have gotten a 22 A.
confession, yes. 23

Okay.  And, in fact, you did not.  24 Q.
No, sir.  25 A.

399
Now, have you reviewed the transcript 1 Q.

of the tape recording that was made between you 2

and Officer Spike and Edgar Steele on June 11? 3

Yes, sir. 4 A.
And is it accurate?  5 Q.
Yes, sir.  6 A.

MR. McALLISTER:  Could I have the witness 7

shown Government's Exhibit 26A?  8

THE COURT:  26A?  9

MR. McALLISTER:  Yes, Your Honor. 10

THE COURT:  It's not been offered or 11

admitted, but it can be shown to the witness, if 12

you wish. 13

MR. McALLISTER:  That's what I wish to do. 14

MS. WHELAN:  Judge, we gave Mr. McAllister 15

copies of all the exhibits.  If he wishes to use 16

them, I -- I don't have them here.  I have them as 17

I'm going to go through them.  He can use his 18

exhibits. 19

THE COURT:  Mr. McAllister, if you have a 20

copy, you can put it on the jury projector.  I'll 21

turn off the jury monitor.  22

I have turned off the jury projector.  23

Can you see that on the screen in front 24

of you?  25

400
THE WITNESS:  Yes, Your Honor.  1

BY MR. McALLISTER:2

Agent Sotka, at page 3 of the 3 Q.
transcript, there is a statement by someone called 4

Spike; correct? 5

Yes, sir.  6 A.
And he is a Idaho State Police police 7 Q.

officer? 8

Yes, sir.  9 A.
And he says -- 10 Q.

MS. WHELAN:  Your Honor, I would object to 11

reading from the transcript.  It's not been 12

admitted. 13

THE COURT:  Sustained.  14

BY MR. McALLISTER:15

I'll ask it this way:  Did Officer 16 Q.
Spike tell Mr. Steele that his wife was killed? 17

Yes, sir.  18 A.
And did Mr. Steele say in response, 19 Q.

"Oh, come on.  Are you serious?  Is this -- are -- 20

is this confirmed?" 21

Yes.  22 A.
And then Officer Spike said, "It has 23 Q.

been confirmed"; correct?  24

MS. WHELAN:  Objection.  25

401
THE COURT:  Sustained.1

BY MR. McALLISTER:2

Well, that was a false statement; 3 Q.
right? 4

This is all -- what you read was 5 A.
exactly what the transcript says. 6

And it's false; right?  She wasn't 7 Q.
killed.  8

Mrs. Steele was not killed. 9 A.
This was a ruse, correct, by you and 10 Q.

the other officers?  11

Yes.  12 A.
None of -- very little of what you said 13 Q.

was true that morning; correct? 14

Correct.  15 A.
Okay.  Now, you specifically asked 16 Q.

Edgar Steele if there were other people that hated 17

him; correct?  18

Yes, sir.  19 A.
And he answered, "Yes, there are"; 20 Q.

correct?  21

Yes, sir.  22 A.
And then you started talking about who 23 Q.

some of those people might be; correct? 24

Mr. Steele provided information on who 25 A.
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those people might be.  1

Okay.  Well, you specifically asked 2 Q.

him, did you not?  3

Yes, sir.  4 A.

Okay.  You basically said that someone 5 Q.

trying to get to him may harm his wife; correct? 6

Yes, sir.  7 A.

And he responded that, "It could be a 8 Q.
hate crime"; correct? 9

MS. WHELAN:  Objection, Your Honor.  There 10

is a -- a sidebar.  11

THE COURT:  All right, counsel, I'm going to 12

allow it, but try to avoid the sidebars if we can.  13

Go ahead and approach. 14

(Sidebar commences as follows:) 15

MS. WHELAN:  Judge, I appreciate it.  I 16

don't want to do a talking objection. 17

THE COURT:  I understand, but it's a fine 18

balance.  What I usually try to do is see if you 19

can give me a hint where the objection is, so that 20

I can figure it out myself.  21

This time I couldn't, so go ahead. 22

MS. WHELAN:  The objection is, he's still -- 23

it's reading from the transcript without admitting 24

it. 25

403

THE COURT:  Well, just so we're clear, it's 1

hearsay.  Now, if it's admitted, then you can come 2

back and then certainly it's free -- you can have 3

a free run at it.  4

You know, maybe you stipulate, if it's 5

going to be offered by the government, maybe we 6

can just stipulate that it's coming in now, so we 7

don't have to recall the witness in case there is 8

something about that transcript that needs to be 9

covered on cross-examination.  10

But if you don't -- I'm not going to 11

tell the government how to try their case, but 12

that may be one option.  Otherwise, I will have to 13

sustain the objection.  14

MR. McALLISTER:  Well, Judge, my purpose in 15

doing this is, Ms. Whelan asked him about what was 16

said, and I didn't object.  That was admitted on 17

direct.18

And now I'm trying to get the exact 19

words of -- 20

THE COURT:  I don't think we -- 21

MR. McALLISTER:  -- what was said, and it's 22

impeachment. 23

THE COURT:  I don't think we went into 24

detail as to what was said.  25

404

Are you intending to offer the exhibit?  1

MS. WHELAN:  It's Mr. Haws' witness and 2

exhibit.  I think the problem with the transcript 3

is that it's incomplete.  And so I asked him the 4

same question.  He said, no.  5

MR. HAWS:  There -- there was not a complete 6

recording made on that date.  There was a 7

malfunction with the microphone, with the --8

THE COURT:  All right.  9

MR. McALLISTER:  That's another reason why I 10

should be able to ask him, if there was -- that's 11

the first I've heard about a malfunction. 12

THE COURT:  Okay.  Well, you certainly can 13

use it to impeach him, in terms of what he 14

recalls.  And then if, indeed, he testifies to 15

something contrary, you can use it then to impeach 16

him.  17

But at this point, I think we're just 18

reading it into the record, which is improper.  19

MR. McALLISTER:  I've been trying not to 20

read it -- 21

THE COURT:  Well -- 22

MR. McALLISTER:  -- but I'm trying to get 23

the key words, I've been saying, "Didn't you use 24

the exact words." 25

405

THE COURT:  Well, I think if the witness 1

can -- it's fair game to impeach him, in terms of 2

what he said.  But when you bring in your client's 3

statements, that's when we get into some problems, 4

as well.  So -- 5

MR. McALLISTER:  Well, it is -- it's not 6

necessarily hearsay from my client, or it's an 7

exception. 8

THE COURT:  What is the exception?  9

MR. McALLISTER:  Well, it could be -- 10

THE COURT:  It might be excited utterance, 11

if this was done at the time when he was -- 12

MR. McALLISTER:  Exactly.13

THE COURT:  -- allegedly told his wife was 14

killed.  Or, if not -- well, regardless, so --  15

MS. WHELAN:  A foundation has to be laid.  16

And, you know -- I mean, we've had no exhibits 17

from the defense at all.  18

MR. McALLISTER:  That's not true. 19

THE COURT:  Well, we don't need to resolve 20

that now.  Let's just go ahead and proceed.  Make 21

your objection and I'll rule.  22

MS. WHELAN:  Okay.  23

THE COURT:  Okay?  24

(Sidebar concluded.) 25
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BY MR. McALLISTER:1

Agent Sotka, looking at the transcript, 2 Q.

does that help you recall what was said? 3

Yes, sir.  4 A.

Okay.  And you provided Mr. Steele with 5 Q.

some more false information about a crash; 6

correct? 7

Yes, sir.  8 A.
You said that, "It looked like your 9 Q.

wife was veering or run off the road"; correct? 10

Yes, sir.  11 A.
You discussed with him specifically 12 Q.

different possible suspects? 13

I believe I asked a question, and he 14 A.
provided that information.  15

Okay.  Later on in the conversation, 16 Q.

there is a statement, I believe by Officer Spike, 17

that his mother-in-law has been shot and killed.  18

MS. WHELAN:  Objection, hearsay.  19

THE COURT:  Counsel, the question -- the 20

statement attributed to Officer Spike is not being 21

offered to prove the truth of the matter asserted, 22

because I don't think anyone is even alleging that 23

that is, in fact, a true statement, but rather for 24

the effect, presumably, that it had upon 25

407

Mr. Steele, and Mr. Steele's reaction.1

So I'm going to overrule the objection, 2

because I don't think it's being offered for the 3

truth of the matter asserted, and therefore is not 4

hearsay.  5

You may answer.  6

THE WITNESS:  Can you restate the question?  7

I'm sorry. 8

BY MR. McALLISTER:9

Yes.  I asked you about Officer Spike, 10 Q.

but I want to ask you about you, Special Agent 11

Sotka.  Did you tell Mr. Steele, "Your 12

mother-in-law was just shot.  She is dead at the 13

residence." 14

Could you show me where that is on the 15 A.

transcript, so I can make sure?  16

THE COURT:  The question is your memory.  Do 17

you recall?  18

THE WITNESS:  I recall making a statement 19

something like that.  20

BY MR. McALLISTER:  21

Would you like to look at page 11 of 22 Q.
the transcript? 23

THE COURT:  Counsel, now we're not getting 24

into impeachment.  The witness has acknowledged he 25

408

made that statement, or something akin to that.  1

MR. McALLISTER:  Okay.  2

BY MR. McALLISTER:3

And Mr. Steele responded to you, did he 4 Q.

not?  5

Yes, he did.  6 A.

As if he was in shock; correct? 7 Q.
I wouldn't say that.  8 A.

Okay.  Do you know what he said?  9 Q.
I do not, without looking at the 10 A.

transcript or hearing the tape.  11

Okay.  Can you look at page 11?  12 Q.

I don't have the ability to do that up 13 A.

here.  14

MR. McALLISTER:  I'm sorry. 15

THE COURT:  Counsel, I'm going to allow you 16

to refresh the witness' recollection.17

So you can look at the transcript and 18

then see if that refreshes your recollection.  And 19

you must testify from your own memory, not just 20

repeat what is on the transcript.  And before 21

answering, we just need to know whether that 22

refreshes your recollection.  23

THE WITNESS:  Yes, it does.  24

Can you restate that question, so I 25

409

make sure I answer it accurately?  1

BY MR. McALLISTER:2

I believe I asked that he responded as 3 Q.
if he was shocked by this news.  4

No, he did not.  5 A.
Okay.  What did he say?  6 Q.

I don't know what part you're actually 7 A.
referring exactly to. 8

THE COURT:  What do you recall that he said?  9

THE WITNESS:  I don't recall what he said.  10

BY MR. McALLISTER:11

All right.  If I could refer you again 12 Q.

to the same page 11.  13

Yes, sir. 14 A.
Now, do you recall what he said? 15 Q.
There are so many lines on that page -- 16 A.

I think I know the line you're talking about.  17

All right.  My question was:  Did he 18 Q.
express shock at your false statement about his 19

mother-in-law being shot? 20

No, he did not.  He made the statement, 21 A.

but I don't believe that was expressing that he 22

was shocked.  23

What did he say after you said, "There 24 Q.
is something going on"? 25
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He said, "what the fuck." 1 A.

That's not an expression of shock, in 2 Q.

your opinion? 3

That's three words.  4 A.

Okay.  Then he wanted you to let 5 Q.

him -- to call his son and his daughter; correct? 6

Yes, he did.  7 A.

And you didn't let him.  8 Q.
If he would have walked up to the phone 9 A.

and picked it up, he could have made the call.  We 10

decided to go in the residence, which he invited 11

us into, and he did not make those calls. 12

Okay.  But he wanted to, told you he 13 Q.

did?  14

Yes.  15 A.

Now, in your response to Ms. Whelan, 16 Q.

you brought up the name Larry Fairfax; correct? 17

Yes, sir.  18 A.

And Mr. Steele didn't say anything 19 Q.
about Larry Fairfax; correct?  Other than he 20

worked around the property?  21

He said that he knew him from the area 22 A.
and that he worked on the property.  23

And you were hoping that by bringing up 24 Q.

his name, Mr. Steele would confess to some type of 25

411

conspiracy; correct? 1

Well, actually, I figured because he 2 A.

was following his alibi, he would say that 3

Mr. Fairfax was having an affair with his wife; 4

which he did.  That's -- 5

Where does it say that on the 6 Q.
transcript?  7

And I'm afraid you don't have the whole 8

transcript in front of you, but -- 9

THE COURT:  Counsel, as we discussed, the 10

transcript is not in evidence.  I've allowed it to 11

be shown to the witness to refresh his 12

recollection.  But again, it should just be shown 13

to him, see if it does refresh his recollection.  14

MR. McALLISTER:  Okay.  15

THE WITNESS:  Do you want me to answer that 16

question?  17

THE COURT:  No.  I instruct you not to 18

answer.  19

Let's move on.  20

BY MR. McALLISTER:21

Is it fair to say that throughout your 22 Q.
conversation with Edgar Steele, that at no time 23

did he confess or admit to a plot to kill anyone?  24

That's correct.  25 A.

412

All right.  And then at the end, do you 1 Q.
recall saying, "Thanks for following your alibi.  2

That was really good"? 3

Yes.  4 A.

And at that point you placed him under 5 Q.
arrest; correct?  6

At some point he was placed under 7 A.
arrest.  I don't know if that was before or after 8

I made that comment, but he was placed under 9

arrest.  10

Okay.  And at that point in time, Larry 11 Q.
Fairfax had confessed that he was involved in some 12

type of plot; correct?  On June 8th?  13

He had received money.  At that point 14 A.
we didn't believe there was anything else other 15

than him receiving the money.  So I guess he would 16

be involved in the plot of taking -- receiving the 17

$10,000 from Mr. Steele.  But at that point, that 18

was his whole involvement that we knew about.  19

But you didn't arrest him, did you?  20 Q.
No, sir.  21 A.

He told you that supposedly Edgar 22 Q.
Steele wanted his wife killed; correct? 23

Yes, sir. 24 A.
And others; right? 25 Q.

413

Yes, sir. 1 A.
He said like he wanted 12 other people 2 Q.

killed; correct? 3

Yes, sir. 4 A.

And he told you that he had taken 5 Q.
money, either received it or stole it, and that he 6

was involved; correct? 7

MS. WHELAN:  Objection.  Form of the 8

question.  9

THE COURT:  Sustained.  Rephrase.  10

BY MR. McALLISTER:11

Well, he told you that he had gotten 12 Q.

some silver, not money; correct? 13

He was told [sic] that Mr. Steele had 14 A.
put silver in the garage for him to take as 15

payment to commit this murder.  16

Okay.  And you didn't put him under 17 Q.

arrest, did you? 18

No, sir.  19 A.

As a matter of fact, you never arrested 20 Q.
Mr. Fairfax.  He was arrested by state officers; 21

correct?  22

At some point he was taken into federal 23 A.

custody.  I don't exactly recall the order of the 24

arrest.  25
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All right.  Well, isn't it true that 1 Q.

the only time Mr. Fairfax was arrested was after 2

Cyndi Steele reported that someone had put a 3

device on her car?  4

Yes, sir.  5 A.
That evening; correct? 6 Q.
The evening of the 15th, yes, sir.  7 A.
All right.  You testified in response 8 Q.

to Ms. Whelan's question that Cyndi Steele was not 9

cooperating.  Do you recall that?  10

Yes, sir.  11 A.
And when you say she wasn't 12 Q.

cooperating, there were two of your fellow FBI 13

agents at her mother's house; correct? 14

Yes, sir.  15 A.
And they interviewed her; correct?  16 Q.
At that point, I don't believe she was 17 A.

interviewed.  They called me back and asked if I 18

could speak with Mrs. Steele, because she was not 19

being cooperative.  At that point, I don't think 20

she was interviewed.  21

All right.  But she was interviewed 22 Q.
that morning, was she not?  Gave a very detailed 23

interview to the FBI; correct? 24

Yes, sir.  25 A.

415
And isn't it true that when the FBI 1 Q.

agents went to her mother's house, that they were 2

told -- or that they did remove the cell phone 3

from Cyndi Steele and her mother?  4

After speaking with me, my 5 A.
understanding was she did not want to provide her 6

cell phone.  I explained some of the details to 7

Mrs. Steele about the information we had.  8

Mrs. Steele said, "I'm not saying this 9

is true, but there is something there that's 10

making me think it could be true," and she 11

provided the phone.  That was my understanding.  12

You wanted to keep her from calling her 13 Q.
husband; correct? 14

Yes, sir.  15 A.
And her mother; correct?  16 Q.
I believe her mother was with her.  17 A.
Okay.  And that was so that you could 18 Q.

go in with a story about their deaths, and see if 19

Edgar Steele would confess to you.  20

I didn't want -- if Mr. Steele was 21 A.
going through his alibi of driving around Spokane, 22

and we were still doing surveillance, I wouldn't 23

want him contacted, saying -- thinking that a 24

murder had occurred that morning, and get a call 25

416
from Mrs. Steele.  That would have not allowed him 1

to carry out his alibi.  2

And it wouldn't have allowed you to see 3 Q.
if he would confess.  4

This had nothing to do with a 5 A.
confession at this point.  6

Well, when you interviewed him, clearly 7 Q.
you were hoping or trying to get him to confess to 8

this, or admit his participation in this alleged 9

conspiracy; correct? 10

In law enforcement, we would always 11 A.
like to obtain a confession; but that was not, in 12

our minds, what we were doing that morning.  13

Okay.  You were attempting to gather 14 Q.
evidence; correct? 15

Yes, sir.  16 A.
And you didn't get any evidence from 17 Q.

Mr. Steele that he was involved in what Larry 18

Fairfax was doing; correct?  19

I disagree with you.  I think his 20 A.
following steps of the alibi was providing us 21

quite a bit of evidence.  22

I know you've said that, Officer, but 23 Q.
my question is, as to not any so-called alibi, but 24

as to the crime itself, you didn't get any 25

417
evidence in that interview with Mr. Steele on the 1

morning of June 15th.  2

I disagree with you.  Because things he 3 A.
said on the 10th were restated on the 11th, 4

multiple things he restated on the 11th, which 5

corroborates the evidence that was taken on the 6

10th.  So I believe we obtained quite a bit of 7

evidence on the 11th.  8

Mr. Steele did not make any statement 9 Q.
about being involved in a conspiracy to hire 10

someone to murder his wife, did he? 11

No, sir.  12 A.
MR. McALLISTER:  Thank you.  13

THE COURT:  Redirect? 14

REDIRECT EXAMINATION15

BY MS. WHELAN:16

Special Agent Sotka, can you listen to 17 Q.
the conversation that was made -- for example, on 18

June 9th, can you listen to that from the 19

recorder? 20

I don't believe so.  I have always 21 A.
downloaded it and listened to it from a CD.  22

Okay.  And so that's why that CD 23 Q.
becomes the original evidence? 24

Yes, ma'am.  25 A.
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At the FBI in Coeur d'Alene, Idaho, how 1 Q.

many of those recorders do you have -- did you 2

have? 3

We have a couple different recorders, 4 A.

two that were in that type of format, I guess you 5

would say, in terms of that type of device.  But 6

we have two that look like that.  7

Counsel asked you some questions about 8 Q.
meeting with Mr. Fairfax on June 8th.  Did you 9

meet with Mr. Fairfax on June 8th, or did you meet 10

with him on June 9th for the first time? 11

It was on June 9th the first time.  The 12 A.

8th was actually the phone call from the United 13

State's Attorney's Office and then my contact with 14

Mr. Michaud.  15

Counsel asked you about the recording 16 Q.

device and that you could not hear simultaneously.  17

Are there recording devices that you can hear 18

simultaneously?  19

The ones that we have in Coeur d'Alene 20 A.

are separate units.  One is a transmitter and one 21

is a recording device.  There may be some out 22

there that do that in the FBI, but I don't have 23

one in Coeur d'Alene to use. 24

Are those bulkier? 25 Q.

419

Yes, ma'am.  1 A.

Counsel asked you about arresting Larry 2 Q.

Fairfax.  As of June 11th, what information did 3

you have about what Larry Fairfax had been 4

involved in?  5

The information we had as of June 11th 6 A.
was that Mr. Fairfax had come forward, he had 7

received -- to law enforcement to provide this 8

information, to stop a deadline that was set for 9

June 11th to kill Mrs. Steele.  10

He came forward and said he had already 11

received the $10,000 from Mr. Steele, that he had 12

used the majority of it up to pay debts.  He was 13

hurting for money.  At that point, he had just 14

come forward to try to stop what was going to 15

happen on the 11th.  16

As of June 11th, did you have any 17 Q.
information that Mr. Fairfax had taken any steps 18

to have Mrs. Steele killed? 19

Have her killed?  No. 20 A.

You stated that Cyndi Steele was not 21 Q.

cooperating.  Can you tell the jury what you meant 22

by "not cooperating"?  How are you defining that 23

word? 24

I was not there with Mrs. Steele at the 25 A.

420

time.  I was in Coeur d'Alene, Idaho, to -- 1

I'm sorry.  Let me then ask you a 2 Q.

question.  Is that based upon something that was 3

told to you by another agent? 4

Yes, ma'am.  5 A.
MS. WHELAN:  Okay.  Nothing else.  6

Thank you, Judge.  7

THE COURT:  Any recross?  8

MR. McALLISTER:  If I might take one moment?  9

THE COURT:  Yes.  10

RECROSS-EXAMINATION11

BY MR. McALLISTER:12

Agent Sotka, did you also delete the 13 Q.

recording from the recording -- recorder on June 14

10th?  15

I transferred the data from the 16 A.

recorder on the 10th to a disk.  Once I confirmed 17

that the information was on the disk, I cleared 18

the recorder off. 19

Does that mean you deleted it? 20 Q.
Delete, cleared, I guess, either way. 21 A.

No one today can go back and find that 22 Q.
recorder, find anything on it that relates to June 23

10th; correct? 24

Correct.  25 A.

421

All right.  Now, in fact -- well, let 1 Q.
me ask the question this way:  On June 9th -- and 2

if I said June 8th before, I apologize; I believe 3

that's the correct date -- you interviewed 4

Mr. Fairfax for approximately 40 minutes in the 5

presence of his lawyer; correct? 6

Yes, sir.  7 A.
Okay.  And this was Mr. Fairfax coming 8 Q.

to the FBI; correct? 9

Yes, sir. 10 A.

And during that interview, did you 11 Q.
happen to ask him about whether he had done 12

anything to injure anybody?  13

I did ask him that.  14 A.
And what did he say?  15 Q.
He said that he had only driven over to 16 A.

Portland one time, and that's all he had done.  17

All right.  You determined later that 18 Q.
was a lie; correct? 19

Correct. 20 A.
Now, I think I asked you this earlier, 21 Q.

but is there a report in your possession or your 22

notes that reflect exactly what Mr. Fairfax told 23

you on the morning of June 9th? 24

There are both.  25 A.
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All right.  Do you have them with you?  1 Q.
I can obtain them.  I don't have them 2 A.

with me here.  I can obtain them for you. 3

All right.  I understand you're going 4 Q.
to testify again.  5

That's my understanding, too.  6 A.
MR. McALLISTER:  Thank you.  7

THE COURT:  Anything else?  8

MS. WHELAN:  No.  Thank you, Your Honor. 9

THE COURT:  You may step down, subject to 10

being recalled.  11

Call your next witness.  12

MS. WHELAN:  Your Honor, we will need time 13

for the marshals to get our next witness into the 14

courtroom.  He is here. 15

THE COURT:  No, I understand that.  I'm just 16

saying -- is he in custody?  17

MS. WHELAN:  Yes.  18

THE COURT:  Is there a reason why we can't 19

go ahead and proceed and have him brought in?  20

MS. WHELAN:  My understanding from the 21

marshals is they needed a few minutes to get him 22

here.  And I think they have certain procedures.23

THE MARSHAL:  He is coming now, sir. 24

MS. WHELAN:  It's Larry Fairfax.  25

423
THE COURT:  All right.  1

Mr. McAllister, could you retrieve your 2

copy off from that screen?  3

MR. McALLISTER:  Thank you, Your Honor.  4

THE COURT:  Mr. Fairfax, please step before 5

the clerk and be sworn, and then follow 6

Ms. Gearhart's directions from there.  7

LAWRENCE ANDREW FAIRFAX,8

having been first duly sworn to tell the whole 9

truth, testified as follows: 10

THE CLERK:  Please state your complete name 11

and spell your last name for the record.  12

THE WITNESS:  Lawrence Andrew Fairfax, 13

F-A-I-R-F-A-X. 14

THE COURT:  You may inquire of the witness, 15

Ms. Whelan. 16

MS. WHELAN:  Thank you, Your Honor.  17

DIRECT EXAMINATION18

BY MS. WHELAN:19

Mr. Fairfax, how old are you?  20 Q.
Fifty years old.  21 A.
And where are you currently living?  22 Q.
Ada County Jail. 23 A.
Is that here in Boise? 24 Q.
Yes, it is.  25 A.

424
Sir, do you have any medical conditions 1 Q.

that I need to be aware of as I'm asking you 2

questions? 3

Yes, I do. 4 A.
Could you please tell me what they are? 5 Q.
The main one is Meniere's disease. 6 A.
What is that? 7 Q.
It causes dizzy spells.  8 A.
If you feel dizzy at all, will you make 9 Q.

sure and let us know?  10

Yes, I will.  11 A.
Mr. Fairfax, you're deaf in one ear; is 12 Q.

that correct? 13

Yes. 14 A.
Which ear is that? 15 Q.
My left ear. 16 A.
If you have any problem hearing me, 17 Q.

will you let me know?  18

Yes, I will.  19 A.
You're currently living in the Ada 20 Q.

County Jail.  When were you arrested?  21

June 15th, 2010.  22 A.
Do you recall what you were charged 23 Q.

with?  24

Possessing an unregistered firearm and 25 A.

425
making an unregistered firearm.  1

Did you ultimately plead guilty to 2 Q.
those charges?  3

Yes, I did.  4 A.
Have you been sentenced yet?  5 Q.
No, I haven't.  6 A.
Are there any promises about what you 7 Q.

will be sentenced to?  8

No, there isn't.  9 A.
Do you understand that sentencing is a 10 Q.

matter up to your judge?  11

Yes, I do.  12 A.
The United States has agreed to 13 Q.

recommend you receive a sentence within the 14

calculated United States Sentencing Guideline 15

range; is that correct? 16

Yes, it is.  17 A.
What is your responsibility under the 18 Q.

plea agreement you entered into? 19

To tell the truth.  20 A.
Tell the truth to who?  21 Q.
To the judge.  22 A.
To anyone else?  23 Q.
And to the jury.  24 A.
Anyone else?  25 Q.
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Anybody that asks me, in the courtroom.  1 A.
Prior to June 15th of 2010, where did 2 Q.

you live?  3

Sagle, Idaho.  4 A.
Where is Sagle, Idaho?  5 Q.
Up north by Sandpoint.  6 A.
Is it between Sandpoint and Coeur 7 Q.

d'Alene? 8

Yes, it is.  9 A.
Where were you raised, Mr. Fairfax?  10 Q.
Spokane, Washington.  11 A.
Are you married? 12 Q.
Yes, I am.  13 A.
How long have you been married?  14 Q.
Thirty-two years.  15 A.
Do you have kids?  16 Q.
Yes, I do.  17 A.
Prior to June 15th of 2010, what did 18 Q.

you do to earn a living?  19

I was a logger.  20 A.
What other types of work have you done 21 Q.

in your life?  22

Excavating.  And I do handyman jobs, 23 A.
too. 24

Have you ever done any construction 25 Q.

427
work?  1

Yes, I have.  2 A.
In the spring of 2010, how was your 3 Q.

financial situation? 4

Not very good.  5 A.
Can you tell the jury what that means?  6 Q.
The economy up there where we live kind 7 A.

of collapsed.  Several of the mills closed, and 8

everybody was out of work; couldn't make, you 9

know, pay our payments on our equipment, our 10

houses, or anything.  11

And, sir, I'm going to ask you just to 12 Q.
take that microphone in front of you and tilt it 13

up just a little bit.  Could you do that?  14

I apologize.  I can't always hear 15

everything.  16

THE COURT:  Just make sure it's pointed 17

directly at your mouth as best you can.  All 18

right?  19

Go ahead and proceed.  20

MS. WHELAN:  Thank you, Your Honor.  21

BY MS. WHELAN:22

At some point, did you declare 23 Q.
bankruptcy? 24

Yes, I did.  25 A.
428

Do you recall when that was?  1 Q.
Sometime in 2010.  2 A.
Do you know Edgar Steele?  3 Q.
Yes, I do.  4 A.
How do you know him?  5 Q.
I have done work for the Steeles, on 6 A.

and off, for 15 years. 7

Is he in the courtroom today? 8 Q.
Yes, he is. 9 A.
Can you please identify for the record 10 Q.

where he is seated and what he is wearing? 11

He is the man that just stood up over 12 A.
there. 13

MS. WHELAN:  Your Honor, I would ask that 14

the court record reflect the in-court 15

identification by this witness. 16

THE COURT:  The record will reflect that the 17

witness has identified Mr. Steele.  18

MS. WHELAN:  Thank you, Your Honor.  19

BY MS. WHELAN:20

Mr. Fairfax, how long have you known 21 Q.
Edgar Steele?  22

Approximately 10 to 15 years.  23 A.
Do you know his wife, Cyndi Steele?  24 Q.
Yes, I do. 25 A.

429
Have you known her about 10 to 15 1 Q.

years, too? 2

Yes, I have.  3 A.
Do you know his three children?  4 Q.
I have met them, yes.  5 A.
Okay.  I'm going to ask you to look at 6 Q.

the screen in front of you.  7

MS. WHELAN:  And I believe the monitor is 8

blocked off for the jury?  9

THE COURT:  It is.  10

MS. WHELAN:  Thank you.  11

BY MS. WHELAN:12

I'm going to ask you to look at what's 13 Q.
been identified as Government's Exhibit 8 for 14

identification purposes.  15

Mr. Steele, can you -- excuse me.  I'm 16

sorry.  Mr. Fairfax, can you see that?  17

Yes, I can.  18 A.
What is that? 19 Q.
It's a picture of Edgar Steele's front 20 A.

door of his house.  21

Is it a fair and accurate picture? 22 Q.
Yes.  23 A.

MS. WHELAN:  Your Honor, on the 5th of 24

April, the United States and the defendant entered 25
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into a stipulation that Exhibits 8, 9, 10, and 11 1

would be admitted, and I intend to go through 8, 2

9, 10, and 11 with this witness.  3

At this point, based on the 4

stipulation, I would move for their admission. 5

THE COURT:  I assume you agree --  6

MR. McALLISTER:  Yes, Your Honor.  7

THE COURT:  -- to that stipulation?  8

All right.  Exhibits 8, 9, 10, 11 will 9

be admitted and may be published to the jury.  10

(Government's Exhibits Nos. 8, 9, 10, 11

and 11 admitted.) 12

MS. WHELAN:  Thank you. 13

THE COURT:  I'm turning on the jury monitor 14

for that purpose -- actually, jury projector.  15

MS. WHELAN:  May I continue, Your Honor?  16

THE COURT:  I'm sorry?  17

MS. WHELAN:  May I continue?  18

THE COURT:  You may, certainly.  19

MS. WHELAN:  Thank you.  20

BY MS. WHELAN:21

So Exhibit 8 is a picture of the Steele 22 Q.

home; is that correct? 23

Yes, it is.  24 A.

Okay.  Is that a picture of the front 25 Q.

431

of the house? 1

Yes.  2 A.

And is that the place where you've done 3 Q.

some work?  4

Yes, it is. 5 A.

MS. WHELAN:  Ms. Rocca, could you please 6

show Exhibit No. 9, please?  7

BY MS. WHELAN:8

Now, that's another picture of the 9 Q.

Steele house; is that right? 10

Yes, it is.  11 A.

And right over here (indicating), 12 Q.

what's that?  13

That's the two-car garage that's 14 A.

attached to the house.  15

And did you have any part in building 16 Q.

this house at all?  17

No, not that part of it.  18 A.

MS. WHELAN:  Could you please show him 19

Exhibit 10, please.  20

BY MS. WHELAN:21

Is that another picture of the garage?  22 Q.

Yes, it is.  23 A.

What's in the garage?  24 Q.

I can see his Cadillac and various 25 A.

432

other stuff.  1

Have you ever been in that garage?  2 Q.

Yes, I have.  3 A.

And finally, would you look please at 4 Q.

Exhibit No. 11.  What is that a picture of? 5

That's a picture of the back of the 6 A.

garage, the back door that enters the garage, and 7

his back porches on the house. 8

It looks like maybe there is a 9 Q.

refrigerator there; is that right? 10

Yes.  11 A.

And that's a part into the house; is 12 Q.

that correct? 13

Yes.  14 A.

That door that's open -- I'm sorry -- 15 Q.

where does that go? 16

Into the garage itself.  17 A.

Okay.  18 Q.

MS. WHELAN:  Thank you, Ms. Rocca.  I'm done 19

with those for the moment.  20

BY MS. WHELAN:21

Now, what kind of work did you do for 22 Q.

the Steeles? 23

I have done various work.  I made their 24 A.

pastures, and I cleared off an area for their 25

433

arena.  I also built them a five-car garage, 1

removed all the dirt that was in the way for the 2

garage, and then another two-car garage, and the 3

woodshed.  4

Did you -- did you do anything else as 5 Q.

far as helping them with horses or pipes or 6

anything? 7

Yeah.  I've fed the horses and took 8 A.

care of them, and put in some culverts for 9

drainage.  10

I'm sorry.  Was that culverts? 11 Q.

Yeah.  Culverts.  12 A.

Do you know whether the defendant had 13 Q.

any health issues in November of 2009?  14

Yes, he did.  15 A.

And how do you know that he had health 16 Q.

issues?  17

I was working for him at the time, and 18 A.

his wife called and told us that he had had a 19

heart attack.  20

And did you do any work for them after 21 Q.

he had this heart issue?  22

Yes, I did.  23 A.

What did you do?  24 Q.

I finished up putting the snow 25 A.
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splitters on the roof.  And then we helped water 1

and feed the horses, and then later on fixed the 2

plumbing in the house, because it had froze up and 3

the pipes had broken.  4

Thinking to December of '09 and January 5 Q.
of '09 [sic], was Mrs. Steele at the house all the 6

time during this period of time? 7

No.  She was on and off.  She would go 8 A.
take care of her mother.  9

Mr. Fairfax, I want to talk to you, if 10 Q.
there ever came a time when you had a conversation 11

with the defendant, Mr. Steele, about him wanting 12

to have some people killed.  13

Yes, there was.  14 A.
Was there one conversation or more than 15 Q.

one conversation?  16

There was two of them.  17 A.
Okay.  I would like you to think to the 18 Q.

first one.  Can you do that for me?  19

Yes.  20 A.
Okay.  First of all, where did the 21 Q.

conversation occur?  22

It was out there where they used to 23 A.
keep the pigs.  24

And when did it occur?  25 Q.

435
It was approximately September, 1 A.

October, in that area.  2

Of 2009?  3 Q.
Yes.  I think so.  4 A.
Okay.  And thinking back, do you 5 Q.

know -- so who was present during the 6

conversation?  7

Just Edgar and myself.  8 A.
Okay.  Can you please tell the jury 9 Q.

what the conversation was? 10

I was telling him about my house going 11 A.
into foreclosure and my bills not getting paid and 12

stuff and, you know, that I would do just about 13

anything to make some money.  14

And what did the -- what was the 15 Q.
defendant's reaction to what you were saying?  16

He kind of, you know, his eyebrow kind 17 A.
of raises up and he looked, like, "Well, I have a 18

way you can make some money." 19

What was your reaction to that?  20 Q.
I just said, "What?"  21 A.
What happened next in the conversation? 22 Q.
He started talking about some people 23 A.

that he wanted to have killed.  24

And what was your reaction to that 25 Q.
436

statement?  1

I didn't really put too much credence 2 A.
in it.  I kind of thought he was just blowing 3

smoke.  4

All right.  Did you give him any 5 Q.
indication that you had -- that you would be 6

interested in that job or that you had any 7

experience in that area?  8

Yeah.  I kind of led him to believe I 9 A.
had experience in that area.  10

Okay.  And tell the jury what you told 11 Q.
him that would lead him to that conclusion.  12

Just that, you know, I had done 13 A.
something like that before.  14

Had you done something like that 15 Q.
before?  16

No.  17 A.
So why would you say something like 18 Q.

that?  19

Because I thought there would be a way 20 A.
I could get the money without doing it.  21

You said there were two conversations.  22 Q.
Can you think about when the next conversation 23

occurred?  24

Yeah.  The next one was right around 25 A.

437
February, March. 1

Of 2010?  2 Q.
Yes.  3 A.
And, again, where did that conversation 4 Q.

occur?  5

That one was towards the five-car 6 A.
garage where I built it, right in front of that 7

one.  Because he still wasn't totally up to -- he 8

had just had the heart attack and he was just 9

about -- you know, just getting out and walking.  10

So was that at Mr. Steele's place on 11 Q.
Talache Road? 12

Yes, it was. 13 A.
In Sagle, Idaho? 14 Q.
Yes.  15 A.
Who was present for that conversation?  16 Q.
Edgar and myself.  17 A.
What was said during that conversation?  18 Q.
Let's see.  Actually, we -- he wanted 19 A.

to go for a ride in his Crown Vic.  We went to the 20

post office.  21

Okay.  And did you have a conversation 22 Q.
in the Crown Vic?  That's a car? 23

Yeah, that's his car.  Yes, we did.  24 A.
Okay.  So what was the conversation? 25 Q.
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He said, was I serious about killing 1 A.

people.  2

I said, "Yes."  3

And he said, "Okay.  I've got a couple 4

people I want killed." 5

Did he identify who? 6 Q.
Yes, he did.  7 A.
And who did he say?  8 Q.
His wife and his mother-in-law.  9 A.
Okay.  Now, had he provided any 10 Q.

additional names before? 11

Yes, he had, the first time we talked.  12 A.
He mentioned a judge, Jim Michaud; Frank Linscott, 13

a rock pit owner; and his neighbors; and another 14

judge, but I didn't recognize his name, so I don't 15

remember it. 16

Now, the first conversation you said 17 Q.
happened maybe September, October, sometime in the 18

fall of '09; right? 19

Right. 20 A.
This next conversation you've indicated 21 Q.

happened in February, March of 2010?  22

Yes.  23 A.
Between that period of time, had you 24 Q.

killed anybody?  25

439
No.  1 A.
So again, why would you tell him that 2 Q.

you would do this?  3

Because I thought there was a way I 4 A.
could get the money without doing it.  5

So what was the particulars, if there 6 Q.
were any, during that conversation about how much 7

you were to be paid, how it was to be done, 8

anything about how he wanted these done?  9

He said he would give me $10,000 per 10 A.
person, and he would give an extra $5,000 if I 11

went over there where his wife was staying and did 12

it over there. 13

Do you know what state that was in? 14 Q.
Oregon.  Portland.  15 A.
Did he say how he would pay you?  16 Q.
Yes.  He said he would give me silver.  17 A.
Were you going to get any money down, 18 Q.

or was it all upon delivery?  19

No.  He gave me half of the first 20 A.
10,000 down.  And then two weeks later I told him 21

I had already spent that, and I needed the other 22

half, and he gave me that, too.  23

So, to be clear, the defendant offered 24 Q.
you a job; is that correct? 25

440
Yes.  1 A.
A job to kill somebody? 2 Q.
Yes.  3 A.
You accepted that job?  4 Q.
Yes.  5 A.
You took money for it? 6 Q.
Yes.  7 A.
Did you ever intend to carry through on 8 Q.

that job?  9

No.  10 A.
Can you tell the jury, then, how this 11 Q.

happened?  I mean, did he come up and give you 12

silver coins?  What happened? 13

We -- the time when we walked out by 14 A.
the five-car garage that I said that I made for 15

him, he showed me a desk that was in there, and he 16

said he would put the money inside the desk.  17

And did he do that? 18 Q.
Yes, he did.  I came back two days 19 A.

later, and the money was in the desk.  20

MS. WHELAN:  Just one moment, please.21

Your Honor, in addition to the exhibits 22

that I mentioned and the stipulation that was 23

filed on the 5th, there is also stipulation to 24

Exhibits 12, 13, 14, 15, 16, 17, 18, and 19.  That 25

441
stipulation has been filed with the court, and I 1

would move for their admission at this time. 2

THE COURT:  All right.  I will admit those 3

exhibits at this time, Exhibits, I believe, 12, 4

13, 14, 15, 16, 17, 18, and 19. 5

MS. WHELAN:  Yes, Your Honor.  6

THE COURT:  Those may be published to the 7

jury, at your option.  8

(Government's Exhibits Nos. 12, 13, 14, 9

15, 16, 17, 18, and 19 admitted.) 10

MS. WHELAN:  Thank you, Your Honor.  11

BY MS. WHELAN:12

Mr. Fairfax, I would ask you to please 13 Q.
look at what has been admitted as United States 14

Exhibit 17.  Do you recognize it? 15

Yes, I do.  16 A.
What is it?  17 Q.
That's the five-car garage that I built 18 A.

for him.  19

In that picture, can you see where the 20 Q.
desk is that you just talked about? 21

Yes, I can.  22 A.
The screen in front of you has a touch 23 Q.

screen.  If you can maybe circle or use an arrow, 24

whatever you think is best.  25
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THE COURT:  Use your finger as a pen on the 1

screen, itself.  2

THE WITNESS:  The desk is right over there 3

by the Mustang (indicating).  4

BY MS. WHELAN:5

And how was that silver packaged when 6 Q.
you pulled it out of the drawer?  7

It was in these sleeves.  There was 8 A.
eight sleeves in a box.  9

And you said you got part of it one 10 Q.

time and part of it another time; is that correct? 11

That's correct.  12 A.

What did you do with the silver?  13 Q.

I went and cashed it in.  14 A.
And had you ever cashed in silver 15 Q.

before?  16

No, I haven't.  17 A.
So how did you know where to go? 18 Q.

I looked in the phone book and started 19 A.
calling places. 20

Do you recall the first place that you 21 Q.

went? 22

Yes.  It was Coin Corner in Spokane, 23 A.

Washington.  24

How many times did you go to Coin 25 Q.

443

Corner in Spokane, Washington?  1

I actually went twice in the same day.  2 A.

MS. WHELAN:  Your Honor, by stipulation, the 3

parties have agreed to the admission of Exhibits 4

4, 5, and 6.  I would move for the admission of 5

those exhibits at this time.  6

THE COURT:  All right.  The exhibits will be 7

admitted.  That's 4, 5, and 6 will be admitted and 8

may be published to the jury.  9

(Government's Exhibits Nos. 4, 5, and 6 10

admitted.) 11

MS. WHELAN:  Thank you.  12

BY MS. WHELAN:13

I would ask you, Mr. Fairfax, to look 14 Q.
at what has been admitted as Government's 15

Exhibit 6.  16

MS. WHELAN:  Can we see the next page, 17

please?  18

BY MS. WHELAN:  19

Can you see that okay?  20 Q.

Yes, I can.  21 A.

MS. WHELAN:  Ms. Rocca, can you make it 22

bigger, the top portion?  Thank you.  23

BY MS. WHELAN:24

Is Exhibit 6 a copy of the receipt, or 25 Q.

444

at least one of the receipts, that you got from 1

Coin Corner?  2

Yes, it is.  3 A.
And that description of the metal, how 4 Q.

many pieces of silver did you trade in? 5

It says, "132 one-ounce silver rounds." 6 A.

How much did you get for it? 7 Q.
$2,428.80.  8 A.

And that's total; correct? 9 Q.
Yes, it is.  10 A.

Do you know the date that you traded 11 Q.
this in?  12

4/12/2010.  13 A.

MS. WHELAN:  And could we see the next -- 14

well, excuse me.  Could you go to the bottom, 15

Ms. Rocca?  16

THE COURT:  Let me point out, although 17

you're being shown these exhibits from a scanned 18

version, the originals will be with you in the 19

jury room during your deliberations.20

MS. WHELAN:  Thank you.  21

BY MS. WHELAN:22

Mr. Fairfax, whose signature is that at 23 Q.

the bottom?  24

That's my signature.  25 A.

445

MS. WHELAN:  Ms. Rocca, could we go to the 1

next page.  2

BY MS. WHELAN:3

And why were there two -- why did you 4 Q.

go twice to the same place in Spokane?  5

Because when I got there, he had raised 6 A.

the price, what he was going to give it to me for.  7

So I asked him if I went and got it, if he would 8

do the same thing again.  9

And I went and got it, and he actually 10

raised the price again. 11

So this was a receipt, and this time 12 Q.

you cashed in 140 one-ounce silver rounds; is that 13

correct? 14

Yes, that's correct. 15 A.
And how much did you get for it? 16 Q.

$2,543.80.  17 A.

Okay.  Thank you.  18 Q.
MS. WHELAN:  Ms. Rocca, could we then go to 19

Exhibit 4.  20

BY MS. WHELAN:  21

After -- how far between the time that 22 Q.
you picked up the first batch of silver was 23

there -- and when you picked up the second batch 24

from that desk drawer? 25
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About a week to ten days, it looks 1 A.

like.  2

And you're looking now at what's been 3 Q.

admitted as Government's Exhibit 4.  Do you 4

recognize that?  5

Yes, I do.  6 A.

What is that? 7 Q.

It's a receipt from CoiNutz down in 8 A.

Coeur d'Alene, where I sold some of the silver to.  9

And what date did you sell it? 10 Q.

4/23/2010. 11 A.

How much did you get for that? 12 Q.

$1,440.  13 A.

And finally, did you also go to DJ 14 Q.

Coins? 15

Yes, I did.  16 A.

MS. WHELAN:  Ms. Rocca, could you please 17

show him Exhibit 5.  18

BY MS. WHELAN:19

And looking at Exhibit 5, you went to 20 Q.

DJ's twice; is that correct? 21

Yes, it is.  22 A.

And you cashed in how many rounds the 23 Q.

first time -- total?  24

It looks like -- I can't read how many 25 A.

447

was in the first time.  I'm sorry.1

Okay.2 Q.

MS. WHELAN:  Ms. Rocca, can you enlarge 3

that?  4

BY MS. WHELAN:  5

Start with the first date, on April 6 Q.

26th, 2010.  7

Right.  Yeah.  I'm looking at it, but 8 A.

it's blurry.  Maybe 140, it looks like. 9

140, 150, 160, something like that; is 10 Q.

that correct? 11

Yes.  12 A.

And you got $2,904? 13 Q.

Correct. 14 A.

Okay.  15 Q.

MS. WHELAN:  Ms. Rocca, could we then go to 16

the May 3rd date?  17

BY MS. WHELAN:  18

May 3rd, that's the last of the silver 19 Q.

you cashed in; correct? 20

Yes, it is. 21 A.

And how much did you cash in? 22 Q.

Twenty of them. 23 A.

And for how much? 24 Q.

$374.  25 A.

448

Okay.  1 Q.

MS. WHELAN:  Thank you, Ms. Rocca.  I'm done 2

with that for a moment.  3

BY MS. WHELAN:4

Now, Mr. Fairfax, how is your math? 5 Q.

It's pretty good.  6 A.

Okay.  All told, those five times that 7 Q.

you cashed in silver, do you know approximately 8

how much money you received?  9

Right around 9 -- $9,600, somewhere 10 A.

around there. 11

Would you agree with the number, 12 Q.

$9,690.60? 13

Yes.  That sounds right.  14 A.

Did you cash in all of the silver that 15 Q.

you picked up out of the desk and got from the 16

defendant? 17

No, I didn't.  18 A.

How many rounds did you keep?  19 Q.

Twenty-six rounds.  20 A.

And were those turned over to Special 21 Q.

Agent Sotka? 22

Yes, they were.  23 A.

Do you know, approximately, based upon 24 Q.

the receipts that we just saw, what silver was 25

449

going for back in April of 2010, per ounce?  1

I'm sorry.  Can you ask the question 2 A.

again?  3

In April of 2010, do you know 4 Q.

approximately how much was being paid per ounce of 5

silver?  6

Yes.  Right around $18 an ounce.  7 A.

And you had 26 rounds; correct? 8 Q.

Yes.  9 A.

Each of those is an ounce? 10 Q.

Right.  11 A.

So, would you agree, that comes out to 12 Q.

$468? 13

Yes, I would.  14 A.

If you put the total of those together, 15 Q.

what you traded in and what you kept, comes out 16

right just to be a little bit above $10,000; is 17

that correct? 18

Yes, it is.  19 A.

And how much did Mr. Steele pay you as 20 Q.

a down payment?  21

10,000, was what it was supposed to be.  22 A.

After you got the silver and cashed it 23 Q.

in, did you follow through with the murder of 24

Mrs. Steele? 25

Case 2:10-cr-00148-BLW   Document 250   Filed 06/24/11   Page 51 of 95

SER_305

Case: 12-30005     05/06/2013          ID: 8616378     DktEntry: 41-2     Page: 148 of 198(308 of 358)



United States Courts, District of Idaho

450
No, I did not.  1 A.
Why not?  2 Q.
Because I never planned on doing it in 3 A.

the first place.  4

Were there some steps taken, though -- 5 Q.
well, excuse me.  6

Did the defendant suggest any ways that 7

the murder could happen?  8

Yes.  We discussed several ways.  9 A.
Okay.  What discussions did you have?  10 Q.
About ways like shooting, placing a 11 A.

bomb under her car, running her off the road.  12

Was Mrs. Steele living at her home on 13 Q.
Talache Road full-time in April and May of 2010?  14

No.  She was in and out, again with her 15 A.
mother.  16

And how did you know that she was with 17 Q.
her mother? 18

Because Edgar would tell me.  19 A.
Okay.  And what was his attitude about 20 Q.

that?  21

MR. McALLISTER:  Objection to "attitude," 22

Your Honor. 23

MS. WHELAN:  I can rephrase. 24

THE COURT:  Sustained.  Rephrase.  25

451
BY MS. WHELAN:1

How did he express that to you? 2 Q.
When I would go meet him to water and 3 A.

feed the horses, he would tell me what was going 4

on and keep me posted, and ask me when it was 5

going to get done.  6

Based upon your discussions with him, 7 Q.
did he seem to be upset that she was gone?  8

Yes.  9 A.
Was Mrs. Steele back at the home in 10 Q.

Sagle, Idaho, towards the end of May 2010?  11

Yes, she was.  12 A.
And specifically, during the end of May 13 Q.

2010, did the defendant and you discuss a method 14

of killing her?  15

Yes, we did.  16 A.
And please tell the jury what you 17 Q.

discussed.  18

He had read some books on how to make 19 A.
bombs, and he explained how to do it to me and 20

told me, you know, that would be a good way, and 21

that he had already burned all the books, so there 22

was no proof to tie him into it.  23

How many bombs -- bombs or -- what do 24 Q.
you call these things? 25

452
Devices.  1 A.
Okay.  And as a -- is it a pipe bomb?  2 Q.

Is it a -- I mean, what is your device?  3

Where I live, it's called a north Idaho 4 A.
firecracker; but, yes, it's a pipe bomb. 5

Were you to make one or two of these? 6 Q.
He wanted me to make two. 7 A.
Why two? 8 Q.
Because he had put something on his 9 A.

website to make people mad at him, so he wanted me 10

to put one under her car and one under his, so it 11

would look like they were targeting both of them. 12

Who is "they"?  Did he tell you? 13 Q.
Yeah.  I don't know for sure who it 14 A.

was.  It was some group.  15

Now, let's talk a little bit about -- 16 Q.
about you, Mr. Fairfax, and your experience up 17

north with explosives.  Do you have any specific 18

background in explosives? 19

No; just that I make fireworks.  20 A.
Okay.  And when I think of fireworks, I 21 Q.

think of sparklers or those parachute things.  22

When you think of fireworks, what are you talking 23

about? 24

Like M80s, you know.  They make a big, 25 A.

453
loud boom. 1

Do they have any color to them? 2 Q.
No. 3 A.
Are they pretty? 4 Q.
No.  They just make a loud noise.  5 A.
In your construction work, did you ever 6 Q.

have to remove stumps or do anything?  7

Yes.  We actually blast rocks.  We have 8 A.
got this device called a "boulder buster."  We 9

drill into the rock about 4 feet down, and then we 10

put powder inside of it.  And then we have this 11

square metal box that we put down in the hole, 12

too, and then you pull a firing pin and it ignites 13

with the 12-gauge shotgun shell, and blows the 14

rock to pieces. 15

And you had actually worked with those 16 Q.
before? 17

Yes.  I have several.  18 A.
Had you built them?  19 Q.
I bought one, and then I built my own 20 A.

after I bought the first one. 21

Did the one that you built work?  22 Q.
Yes, it did.  23 A.
Now, when you were a kid growing up, 24 Q.

did you build these north Idaho firecrackers? 25
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No.  At the time when I was a kid, we 1 A.

could actually buy them without any problem. 2

Okay.  As you became a young adult or 3 Q.
as an older adult, is that when you used them? 4

Yeah, when I moved out here about 22 5 A.
years ago.  6

And how -- let's focus back now on this 7 Q.
particular case.  How did you make this pipe bomb 8

or north Idaho firecracker? 9

I took two pieces of pipe that I had at 10 A.
the house.  I put powder in it, regular gunpowder, 11

and I screwed the ends on.  I had to drill the 12

hole in one of the little, the end caps.  And I 13

took some hobby fuse and put it in there and 14

wrapped it around with tape.  And I actually broke 15

the fuse in several spots so that the fuse 16

wouldn't -- if you lit it, it wouldn't go all the 17

way through. 18

Now, that's what you thought would 19 Q.
happen; correct? 20

Correct. 21 A.
Okay.  And ultimately, did you agree 22 Q.

with the government that there was a possibility 23

this could go off?  24

Yes, I did.  25 A.

455
Now, where did the materials come from 1 Q.

that you used to build these?  2

The gunpowder came from a fire sale.  I 3 A.
went to a place that was having -- selling, like a 4

garage sale, and their house had burned down, and 5

they had some powder that went through the house.  6

And it had gotten all wet, so it wasn't good for 7

anything else, and I got it for really cheap.  So 8

that's where I got that.  9

Pipes were just lying around from my 10

plumbing jobs.  11

What about -- 12 Q.
And the fuse, I had had from making 13 A.

fireworks.  14

Now, what's your educational 15 Q.
background, sir? 16

I got my GED and I went to college.  17 A.
And did you graduate from college?  18 Q.
Yes, I did.  19 A.
With what kind of degree or 20 Q.

certificate?  21

It was in culinary arts and automotive.  22 A.
And what college was it?  23 Q.
SFCC.  24 A.
Can you tell me what that stands for? 25 Q.

456
Spokane Falls Community College, in 1 A.

Spokane, Washington. 2

You didn't take any specific courses 3 Q.
that taught you how to build these destructive 4

devices or bombs or whatever; that was based upon 5

just your experience?  6

Yes.  7 A.
Once you had built these -- do you 8 Q.

recall what day you built these?  9

It was the 27th of May, a Thursday.  10 A.
2010?  11 Q.
Yes.  12 A.
Why did you build them that day?  13 Q.
Because Edgar and I had set it up to 14 A.

where he could take his wife, go into Spokane and 15

pick me up some lumber for the job we were doing 16

on the arena.  17

Whose idea was it to do it that day?  18 Q.
Both of ours.  19 A.
What did you do with these devices once 20 Q.

you built them?  21

I installed one on her car and one 22 A.
underneath his Cadillac.  23

Why did you put them on those cars?  24 Q.
Because he told me to.  25 A.

457
And let's talk a little bit about what 1 Q.

time you did that that day.  Do you know what 2

time?  3

Yes.  It was in the afternoon, because 4 A.
he didn't get going until later.  5

And "he," you mean the defendant? 6 Q.
Yeah.  I'm sorry.  Yeah.  Edgar.  7 A.
Where were the cars when you put 8 Q.

them -- the devices on the cars?  9

In the garage.  10 A.
How did you get into the garage?  11 Q.
Edgar left the door open.  12 A.
Which door?  13 Q.
The back door, that was on that exhibit 14 A.

we looked at.  15

And were both cars in the garage? 16 Q.
Yes, they were.  17 A.
Did you have to do anything to put 18 Q.

the -- to be able to put them on there?  19

Her car, I was able just to roll 20 A.
underneath it.  His car was too low, so I had to 21

get the floor jack out of the garage, lift it up, 22

and then climb underneath it, and put the floor 23

jack back away. 24

Her car, is that that black Mitsubishi 25 Q.
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Endeavor? 1

Yes. 2 A.

MS. WHELAN:  Ms. Rocca, could you please 3

show us Exhibit 14, please.  4

BY MS. WHELAN:5

Exhibit 14, does that show us the white 6 Q.

Cadillac that you talked about? 7

Yes, it does. 8 A.

Did you have to actually remove that 9 Q.

from the garage to -- 10

No, I did not. 11 A.

You just used the floor jack to jack it 12 Q.

up in the garage? 13

Yes.  14 A.

Where was the Endeavor parked? 15 Q.

Right next to it, in this area over 16 A.

here (indicating).  17

I think, although on your screen it 18 Q.

might be different, there is a little button that 19

says "Undo."  20

THE COURT:  It's not a button.  It's 21

actually on the screen.  It shows in the corner, 22

but you -- yes, you figured it out.23

MS. WHELAN:  Thank you, sir.  24

BY MS. WHELAN:  25

459

Does that fairly and accurately show 1 Q.

the car that you put the bomb on? 2

Yes, it does.  3 A.

MS. WHELAN:  Thank you, Ms. Rocca.  I'm done 4

with that.  5

BY MS. WHELAN:6

Do you know what vehicle they took to 7 Q.

town?  8

Yes.  They took the red Ford pickup.  9 A.

Is that a diesel? 10 Q.

Yes, it is.  11 A.

MS. WHELAN:  Your Honor, the parties have 12

similarly stipulated that Exhibits 24, 27 through 13

31 are admissible.  I intend to use some of those 14

in this, so I would move for the admission at this 15

time. 16

THE COURT:  Admissible or admitted?  17

I assume you're stipulating to their 18

admission, Mr. McAllister?  19

MR. McALLISTER:  Yes, Your Honor. 20

THE COURT:  24, and 27 through 31 -- 21

MS. WHELAN:  33, Your Honor. 22

THE COURT:  -- through 33 will be admitted.  23

(Government's Exhibits Nos. 24, 27, 28, 24

29, 30, 31, 32, and 33 admitted.) 25

460

MS. WHELAN:  Thank you, Your Honor.  1

Ms. Rocca, could you please show us 2

Exhibit 29.  3

BY MS. WHELAN:4

Mr. Fairfax, can you see that picture?  5 Q.

Yes, I can.  6 A.

And is that Mrs. Steele's car that you 7 Q.

put the pipe bomb on? 8

Yes.  It looks like it. 9 A.

Can you show, using your finger, the 10 Q.

jury where you attached it to her vehicle? 11

Underneath the car.  Right there 12 A.

(indicating). 13

Thank you.  14 Q.

Can you please describe how you 15

attached this to her car? 16

I had a magnet on there, and I tried to 17 A.

use that.  But it wasn't strong enough, so I 18

wrapped two pieces of wire around it, too.  19

Where did the fuse go to? 20 Q.

It was laying on the exhaust pipe.  21 A.

MS. WHELAN:  Thank you, Ms. Rocca.  I'm done 22

with that one at the moment.  23

BY MS. WHELAN:24

Can you tell me, please -- or not me -- 25 Q.

461

can you please tell the jury what -- what you told 1

Mr. Steele about this device, as to whether it 2

would go off? 3

I said it was questionable about the 4 A.

ignition source.  5

And why did you tell him that?  6 Q.

Because I didn't think it would go off 7 A.

on the exhaust pipe, because it doesn't get hot 8

enough. 9

What is the ignition source? 10 Q.

The exhaust pipe.  11 A.

Okay.  So the fuse goes to the exhaust 12 Q.

pipe? 13

Yeah.  14 A.

And then the other end of the fuse goes 15 Q.

to the pipe bomb?  16

Correct.   17 A.

And the pipe bomb device is attached to 18 Q.

the car?  19

Yes.  20 A.

Okay.  Did you know where Cyndi Steele 21 Q.

was -- well, was Cyndi Steele supposed to go 22

anywhere on the 28th?  23

Yes, she was.  24 A.

And how did you know that she was 25 Q.
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supposed to go somewhere?  1

Because Edgar told me.  2 A.
Did you know where she was supposed to 3 Q.

be going?  4

Yes.  She was supposed to go back to 5 A.
her mother's. 6

And that, again, is in Oregon?  7 Q.
Yes.  8 A.
Mr. Fairfax, you sit here today and 9 Q.

tell the jury that you didn't intend to hurt 10

Mrs. Steele, but you put a destructive device, a 11

pipe bomb, on her car, didn't you? 12

Yes, I did.  13 A.
Why would you have done that if you 14 Q.

didn't want her to get hurt?  15

I didn't want to -- I was afraid that 16 A.
if I didn't do -- make it look real, Edgar would 17

check it out and find out I didn't do it right.  18

You put gunpowder or smokeless powder 19 Q.
in the device? 20

Yes, I did.  21 A.
Wouldn't it have been safer to use 22 Q.

sand?  23

Yes.  24 A.
Why didn't you use sand?  25 Q.

463
Because I thought Edgar might look at 1 A.

the device.  He could have at least looked at the 2

device under his car, and then known.  3

Were you afraid of the defendant?  4 Q.
Yes, I was.  5 A.
Why?  6 Q.
Because he was getting more agitated as 7 A.

this went along, because this was over a couple 8

months.  And so he kept doing things like frisking 9

me and showing me his guns and, you know, telling 10

me how he could bury a horse in 15 minutes with 11

his backhoe. 12

Ultimately, did this destructive device 13 Q.
go off? 14

No, it did not.  15 A.
Did you have any further communication 16 Q.

with the defendant after it didn't explode?  17

Yes, I did.  18 A.
All right.  And when did that contact 19 Q.

occur?  20

On Sunday.  21 A.
Had you had any messages from him?  22 Q.
Yes.  There was three or four messages 23 A.

from him.  24

And were those left on your telephone?  25 Q.
464

Yes.  They were on my cell phone.  1 A.
Can you tell the jury what the messages 2 Q.

were that the defendant left for you?  3

The first one was kind of a little 4 A.
agitated, you know, where, "I need to talk to 5

you."  The second one was really agitated.  And 6

then, the third one he was like yelling at me, 7

saying he needed to talk to me immediately.  8

Where were you on Saturday -- I guess 9 Q.
it would be the 29th? 10

Yes.  11 A.
Where were you?  12 Q.
I was at the mud bogs; had borrowed his 13 A.

truck and trailer and went to the mud bogs with 14

it.  15

What are "mud bogs"?  16 Q.
It's where a big monster truck with 17 A.

huge tires on it goes through the mud as fast as 18

it can. 19

It's a form of entertainment? 20 Q.
Yes, it is. 21 A.
So then on Sunday, you had contact with 22 Q.

the defendant, I think you said.  Where did that 23

conversation occur?  24

At his house, when I brought back his 25 A.

465
truck and trailer.  1

Do you know about what time?  2 Q.
Approximately around 10:00. 3 A.
In the morning or at night?  4 Q.
In the morning.  5 A.
Can you describe for the jury how the 6 Q.

defendant looked when you got to the house?  7

A little frazzled.  You know, he came 8 A.
out there in kind of a huff, wanted to know what 9

happened.  10

Can you please tell the jury what the 11 Q.
conversation was that you had with the defendant 12

on that Sunday? 13

He was just wondering why the device 14 A.
didn't do what it was supposed to do, and asked me 15

what I was going to do now.  16

Was there any concern about leaving the 17 Q.
device on the car?  18

Yes, there was.  His wife had called 19 A.
him, and her heater wasn't working and she wanted 20

to take it to the dealer.  And so he gave her an 21

excuse that he had messed with the odometer, so 22

she wouldn't take it to the dealer, so we could go 23

and check and see if it was still under her car. 24

And that's what the defendant told you? 25 Q.
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Yes. 1 A.
You don't know if he actually had that 2 Q.

conversation? 3

No.  That's just what he told me. 4 A.
THE COURT:  Counsel, we're at about a place 5

where we take the break for the, just the last 6

break of the day, but I'll let you go for a few 7

minutes, at your option. 8

MS. WHELAN:  Your Honor, a break right now 9

is fine. 10

THE COURT:  All right.  11

Ladies and gentlemen, let's take a 12

15-minute recess.  13

I'll again admonish you not to discuss 14

the case among yourselves or with anyone else, nor 15

should you form or express any opinions about the 16

case until it is submitted to you.  17

We'll be in recess.  18

(Recess.)  19

(Jury absent.) 20

THE COURT:  Counsel, I understood that there 21

was -- apparently you're prepared, before we 22

recess for the day, to play one of the recordings.  23

Is that correct, Ms. Whelan?  24

MS. WHELAN:  Yes, Your Honor. 25

467
THE COURT:  And I was advised that there is 1

a concern that there is apparently a 15-minute or 2

thereabouts block of time in which, based upon the 3

testimony of the officer or the special agent, 4

that is involved in just driving time?  5

MS. WHELAN:  Well, it's driving time.  It's 6

Mr. Fairfax getting out of the car.  It's doing 7

chores.  It's other things like that.  It's a 8

15-minute-and-23-second time from the time that 9

the preamble is on, until the first conversation 10

between Fairfax and Steele.  11

THE COURT:  And you had proposed to just 12

play that, so that it's in its original makeup, 13

without any -- with the jury hearing exactly as it 14

is.  15

And I understand, Mr. McAllister, 16

you're objecting to -- 17

MR. McALLISTER:  I do, Judge.  I think it's 18

a waste of time.  They can have the witness say 19

that he has listened to it all.  And they had the 20

agent testify about it.  Just say there is no 21

sounds, other than driving the car, for the first 22

15 minutes. 23

THE COURT:  Well, if there is a concern, I 24

can instruct the jury that I have advised you to 25

468
go ahead and fast-forward to that point in time in 1

which conversations begin, and that there is -- 2

and that you're doing so at the direction of the 3

court, and apparently with the agreement of 4

counsel.  5

Is that sufficient?  6

MS. WHELAN:  That is sufficient, Judge.  My 7

concern will be if, later on -- during this time 8

break -- during -- 9

THE COURT:  If a suggestion -- if a 10

suggestion is made that something occurred during 11

that period of time that should have been recorded 12

and was not, or that there is some indication 13

during that period of time where there were 14

perhaps alterations, you at that point can play 15

the entire tape for the jury, if that becomes an 16

issue.  17

At this point, I see -- I'm assuming 18

that that's not going to be injected into the 19

case, given Mr. McAllister's position that we can 20

forgo playing the entire tape.  If that changes, 21

then we can come back and play the entire tape at 22

that time.  23

MS. WHELAN:  Thank you, Your Honor.  24

The only thing I will say is Ms. Rocca 25

469
has advised me that if that is the case, she will 1

need just a moment between the preamble, take it 2

down off the screen, and get it set to where the 3

conversation occurs. 4

THE COURT:  I assume by "a moment," we're 5

not talking about 15 minutes.  6

MS. WHELAN:  No.  She says just a moment.  I 7

believe her.  8

THE COURT:  All right.9

MS. WHELAN:  Thank you.  10

THE COURT:  Then there is a net savings of 11

time, so I think we should proceed.  12

MS. WHELAN:  Thank you, Your Honor.  13

THE COURT:  All right.  Let's go ahead and 14

bring the jury in.  15

Counsel, while the jury is being 16

summoned, the transcript, the normal practice, you 17

have a transcript you're going to show on the 18

screen or present to the jury?  19

MS. WHELAN:  We have it synced up with the 20

video; not to provide to the jury, and it's not on 21

the copy that they would be allowed to take back. 22

THE COURT:  All right.  And I'll instruct 23

them to that effect.  They will not have the 24

transcript with them in the jury room, that it's 25
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been prepared only to assist them, and that the 1

recording itself is the exhibit and the evidence; 2

and any inconsistency between the two, they are to 3

disregard the transcript and only consider the 4

recording itself.  5

MS. WHELAN:  Thank you, Your Honor.  6

(Jury present.) 7

THE COURT:  I'll note for the record that 8

all jurors are present.  9

Remind you, Mr. Fairfax, you are still 10

under oath.  11

Ms. Whelan, you may resume your 12

examination of the witness.  13

MS. WHELAN:  Thank you, Your Honor.  14

BY MS. WHELAN:15

Mr. Fairfax, right before the break, we 16 Q.

were talking about a conversation you had with 17

Mr. Steele, after Mrs. Steele had driven to 18

Oregon.  Is that your recollection of where we 19

were?  20

Yes.  21 A.

As a result of the conversation that 22 Q.
you had with Mr. Steele on Sunday, the 30th, what 23

did you do?  24

I left Sunday night, went to Portland 25 A.

471

to see if the device was still under her car. 1

Why did you go?  2 Q.

Because he told me to go and find out.  3 A.
Did anyone go with you? 4 Q.

Yes.  My cousin went with me. 5 A.

What's your cousin's name? 6 Q.
Jim Maher. 7 A.

Did you tell your cousin why you were 8 Q.
going to Portland? 9

Yes. 10 A.

Area?  Excuse me.  It's the Portland 11 Q.
area; is that correct? 12

Yes.  13 A.

What did you do once you got to 14 Q.
Portland? 15

I located where the house was and drove 16 A.

up the driveway.  17

What did you drive to Portland? 18 Q.

I drove my truck, and I stopped and 19 A.
rented a car.  20

Why did you rent a car?  21 Q.

So she wouldn't recognize my truck.  22 A.
Did you pay for the car?  23 Q.

Yes, I did.  24 A.

How did you pay for the car?  25 Q.

472

I paid for it with cash.  1 A.
Did you try to use a credit card?  2 Q.

Yes, I did.  3 A.
Did that work?  4 Q.

No.  5 A.
Why not?  6 Q.

Because I was in bankruptcy, and they 7 A.
yanked my bank card from me.  So I had to borrow 8

my cousin's.  He put it under his name.  9

MS. WHELAN:  Your Honor, I would ask 10

Ms. Rocca to show the witness -- and this has been 11

admitted -- Exhibit 24.  12

THE COURT:  Yes.  13

MS. WHELAN:  Ms. Rocca, could you please go 14

to the next page -- nope.  Sorry.  Can you make 15

that -- there you go.  Can you make that bigger, 16

please?  17

BY MS. WHELAN:18

Looking at Government's Exhibit 24, 19 Q.

which has been admitted, are you able to recognize 20

this?  21

Yes.  It looks like the rental 22 A.
contract.  23

And is this the rental car contract 24 Q.
from Thrifty Rental Car? 25

473

Yes, it is. 1 A.
Is this from your trip on the night of 2 Q.

May 30th to the day of May 31st?  3

Yes.  4 A.

Looking at this receipt, do you know 5 Q.
what time you got the car?  Were you able to see 6

that?  7

It looks like 9:17 a.m. on 5/31.  8 A.

Do you recall what kind of vehicle you 9 Q.
got, generally? 10

Some little car.  11 A.
MS. WHELAN:  Ms. Rocca, if you could take 12

that down just for a moment.  Clear it, if you 13

would.  Thank you.  14

BY MS. WHELAN:15

What happened once you left the rental 16 Q.

car company?  17

I parked my truck in the parking lot, 18 A.
and we took the car and we went to look for where 19

her house was.  20

Mr. Fairfax, I apologize.  This is me.  21 Q.

You have a low voice.  I have a hard time hearing.  22

Okay.  How is that?  23 A.

Thank you.  24 Q.
How did you know where Mrs. Steele was 25
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staying?  1

Edgar gave me directions and the 2 A.

address. 3

Who gave you directions? 4 Q.

Mr. Steele.  5 A.

What else did the defendant tell you 6 Q.

about where she was staying?  7

That it was supposed to be kind of out 8 A.

in the woods.  9

And once you got to the house, what did 10 Q.

you do?  11

I drove up the driveway, and the house 12 A.

and the car and everything were right there where 13

you could see in plain sight.  So I just turned 14

around and left.  Because the house was for sale, 15

so I just pretended like I was looking at it, and 16

left really quickly.  17

Where did you go?  18 Q.

Down to the end of the road.  There is 19 A.

a mall.  We went and parked there for a couple 20

hours.  21

Why for a couple hours, sir? 22 Q.

To make sure that she didn't see us and 23 A.

was coming out.  24

Who is "she"?  25 Q.

475

Mrs. Steele.  1 A.

Did you return to the -- to the 2 Q.

residence?  3

Yes, I did.  4 A.

And what happened once you returned to 5 Q.

the residence?  6

I parked out on the main road in this 7 A.

pull-off, and sent my cousin up to look under the 8

car and see if it was still there.  He indicated 9

to me that he didn't think it was there.  So we 10

left and went back to town. 11

Now, you had put the device on the car; 12 Q.

correct? 13

Correct.   14 A.

It wasn't your cousin? 15 Q.

No.  16 A.

So why did you have your cousin check 17 Q.

and not you?  18

Because you could see the -- from the 19 A.

house, if I went up near the car, and I didn't 20

want her to recognize me.  Edgar told me -- 21

Mr. Steele told me that if she seen me, she would 22

call the cops instantly.  23

After your cousin checked the car, what 24 Q.

did you think had happened to the pipe bomb, the 25

476

device? 1

I thought it had fell off the car.  2 A.

Were you worried that some kids could 3 Q.

find it? 4

Yes.  5 A.

But you weren't worried enough to call 6 Q.

the police, were you? 7

No.  8 A.

Why?  9 Q.

I didn't want to get in trouble.  10 A.

After you checked the car, what did you 11 Q.

do?  12

I went back to Sagle -- excuse me.  13 A.

First, I went and got my pickup, dropped the 14

rental car off, and then I went back to Sagle. 15

MS. WHELAN:  Ms. Rocca, could we please now 16

see, I think it's page 3 or 4 -- the fourth page 17

of Exhibit 24.  One more. 18

One more page, please.  19

BY MS. WHELAN:20

Mr. Fairfax, can you see what's in 21 Q.

front of you?  22

Yes, I can.  23 A.

And what is that?  24 Q.

It's a receipt for the parking lot 25 A.

477

where I parked my truck.  1

And can you tell -- it's in military 2 Q.

time, but can you tell what time you left?  3

Yeah.  That's 3:57.  4 A.

Is that how much you paid for parking? 5 Q.

Yes, it is. 6 A.

MS. WHELAN:  Thank you, Ms. Rocca.  I'm done 7

with that.  Thank you.  8

BY MS. WHELAN:9

You drove -- you drove back to Sagle, 10 Q.

Idaho; is that correct? 11

Yes, I did.  12 A.

Did you have any further conversations 13 Q.

with the defendant?  14

Yes, I did.  15 A.

And when did that conversation occur?  16 Q.

The next day.  17 A.

What did you tell the defendant? 18 Q.

That it wasn't on the car anymore.  19 A.

What was his reaction?  20 Q.

He wanted me to take the one off of his 21 A.

car, then.  22

Did he indicate why?  23 Q.

Because he didn't need it on there no 24 A.

more.  25
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So what did you do?  1 Q.
I went to go into the garage, but he 2 A.

hadn't left the door open.  3

Is that the back door, sir? 4 Q.
Yes.  The back door.  And so, I went 5 A.

around to the front door in the house, rang the 6

doorbell.  He didn't answer.  So I poked my head 7

in there and yelled at him.  He still didn't 8

answer.  So I walked through the house into the 9

garage, opened it up.  10

Did you go anywhere else in the house 11 Q.
other than the garage?  12

No, I did not.  13 A.
What did you do in the garage?  14 Q.
I went and got the jack again, jacked 15 A.

up his car, removed the device and stuck it in the 16

five-car garage inside the locker.  17

Why did you put it in the five-car 18 Q.
garage?  19

Because I was heading into town and I 20 A.
was picking up some stuff, and I didn't want 21

somebody to open up my box and see it.  22

You didn't want somebody -- I'm sorry? 23 Q.
I didn't want somebody to open up the 24 A.

box where I put it in the back, and see the 25

479
device. 1

Box in the pickup? 2 Q.
Yes, box in the back of the pickup.  3 A.
Did you have any more contact with the 4 Q.

defendant that day, after you removed the device 5

from his car?  6

No, not that day.  No.  7 A.
At this point, were you working for 8 Q.

Mr. Steele every day, taking care of the horses?  9

Yes, I was.  10 A.
And during this period of time, had you 11 Q.

had contact with Mrs. Steele about taking care of 12

the horses?  13

Yes, I had.  14 A.
What was the nature of that contact?  15 Q.
One time she told us to feed them in a 16 A.

different spot, not out in the field anymore, to 17

feed them in this entryway.18

And then she asked one time about a 19

pitch fork that was left out in the field, if I 20

had left it out there.  21

I said no.  22

On June 2nd, then, did you go back to 23 Q.
work at the Steele place?  24

Yes, I did.  25 A.
480

What happened? 1 Q.
Edgar came up to me and asked me if I 2 A.

had been in the house.  3

What did you tell him?  4 Q.
I said no.  5 A.
And what did he say?  6 Q.
He said, well, there was some things 7 A.

wrong, you know, in the house.  8

And I said, "Well, the only thing I did 9

was walk from the front door to the garage."  10

So you had been in the house?  11 Q.
Yes.  12 A.
How did the defendant look?  Describe 13 Q.

his appearance when he talked to you.  14

Kind of -- he was kind of agitated.  He 15 A.
didn't know, you know, what was going on.  16

Did he say anything to you after you 17 Q.
said that you had walked from the front door to 18

the garage? 19

Yes.  He had said he called his wife, 20 A.
and that he hadn't messed with the shower door or 21

something, and that's how he thought somebody was 22

in the house, because the shower door was open.  23

Did he caution you in any way about 24 Q.
going into his home?  25

481
Yes.  He told me if I came into the 1 A.

house again without him asking me, he would shoot 2

me, feel sorry for me, and put my kids to work.  3

And what was your reaction?  4 Q.
I was kind of, like, freaked out.  You 5 A.

know, it scared me a lot more.  6

So, sir, at this point we're to 7 Q.
June 2nd?  8

Yes.  9 A.
Why didn't you just give the money 10 Q.

back? 11

Because I had already spent it.  12 A.
On what?  13 Q.
My mortgage payment and two car 14 A.

payments.  15

After this incident, wherein you talked 16 Q.
to the defendant about being in his house, did you 17

have any more contact with him?  18

Yes.  19 A.
And between the 2nd and the 10th, were 20 Q.

you still taking care of the defendant's horses?  21

Yes, I was.  22 A.
And why were you taking care of the 23 Q.

horses?  24

Because they asked me to.  I was 25 A.
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feeding them.  I mean, I was watering -- excuse 1

me -- I was feeding and oating them twice a day. 2

Oating?  3 Q.
Yeah.  She has oats buckets that she 4 A.

wanted them to have. 5

Who gave you most of the directions 6 Q.
about what to do with the horses? 7

She told me how to take care of the 8 A.
horses.  Mrs. Steele, I'm sorry.  9

I would ask you to look at what has 10 Q.

been marked and admitted as Government's Exhibit 11

18.  Sir, can you see that?  12

Yes, I can.  13 A.

What is it?  14 Q.
That's the arena, indoor arena.  15 A.

Whose arena?  16 Q.

Mr. and Mrs. Steele's arena. 17 A.
Is that on their property? 18 Q.

Yes, it is.  19 A.
Would you -- between the dates of June 20 Q.

2nd and 10th, were you in that arena at all? 21

Yes, I was.  22 A.
What was the purpose of being in that 23 Q.

arena?  24

You cut through it to get to the 25 A.

483

horses, and several times Edgar and I met in the 1

arena to talk.  2

Are there stalls in that area? 3 Q.
Yes, there are.  4 A.

Can you show us where those stalls are? 5 Q.

They are back here (indicating), at the 6 A.
back side.  7

THE COURT:  Can you use -- did you mark 8

that?  I'm not sure I see -- 9

THE WITNESS:  Let me see if I can -- is that 10

better?  11

BY MS. WHELAN:12

Now, can you describe those stall 13 Q.

doors? 14

They're the same thing on the outside 15 A.

as you're looking at right here, this fencing.  16

These ones here (indicating).  17

Okay.  18 Q.

And on the inside, they have these 19 A.
wooden doors, and that's what we were repairing.  20

That's why there was three of them missing there, 21

because we were taking them off.  And they were 22

too heavy, and had fell halfway off already. 23

Were the doors split, sir, like where 24 Q.

there was a bottom and a top? 25

484

Yes, they were.  1 A.
And so, you were repairing the tops; is 2 Q.

that correct? 3

Some of them, the bottoms, too. 4 A.

Could you hit "Undo" please, sir? 5 Q.
(Witness complied.)  6 A.

Now, when you said that sometimes you 7 Q.
would talk to the defendant in the arena, what 8

were you talking about?  9

He wanted to get the job done.  10 A.

What job?  11 Q.
Killing his wife.  12 A.

Why would you talk in the arena?  13 Q.

Usually, that's where I was headed to 14 A.
do the horses, and we would talk while I was 15

walking to do the horses at the same time.  16

Did you have conversations about this 17 Q.

job over the telephone?  18

No.  19 A.

Why not?  20 Q.
He didn't like to talk on the phone. 21 A.

And by "he," you mean -- 22 Q.
Mr. Steele.  23 A.

Would you please look at what has 24 Q.
been -- excuse me -- 25

485

MS. WHELAN:  Judge, I'm sorry.  Just one 1

second.  2

Your Honor, the parties have stipulated 3

to Exhibit No. 20.  I failed to mention that last 4

time.  I apologize.  We would move for the 5

admission of Exhibit 20.  6

THE COURT:  There apparently being no 7

objection, Exhibit 20 will be admitted.  8

(Government's Exhibit 20 admitted.) 9

MS. WHELAN:  Ms. Rocca, will you please show 10

Mr. Fairfax Exhibit 20.  11

BY MS. WHELAN:12

Mr. Fairfax, you can see that picture? 13 Q.

Yes.  14 A.
What is it? 15 Q.
That's where the breezeway was I was 16 A.

talking about, where she had us feeding the horses 17

in that area.  18

Can you tell us what this -- sorry -- 19 Q.

what this is right here (indicating)?  That 20

building? 21

That's the arena.  22 A.
That's what we just saw in the previous 23 Q.

picture, Exhibit 18; is that correct? 24

Correct, yeah.  This is the back side 25 A.
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where the stalls are.  1

Is that one of the horses?  2 Q.

Yes, it is.  3 A.

Now, on the 9th and 10th, had one of 4 Q.

the horses been injured previously? 5

Yes, it had. 6 A.

Is this the horse that had been 7 Q.

injured, if you know? 8

I don't -- I don't know for sure.  I 9 A.

don't think so, though.  10

On the 9th and 10th, did you work in 11 Q.

this area, as well?  12

Yes, I did.  13 A.

I see that there are -- the previous 14 Q.

picture and this picture, there is some green 15

fencing, like metal tubes.  16

Yes.  17 A.

Do those make any noise when they're 18 Q.

opened? 19

Yes, they do.  20 A.

MS. WHELAN:  Thank you, Ms. Rocca.  I'm done 21

with that.  22

BY MS. WHELAN:23

Mr. Fairfax, at some point, did you 24 Q.

decide to tell the police what was going on? 25

487

Yes, I did.  1 A.

And why did you do that?  2 Q.

Because he was getting agitated.  3 A.

Mr. Steele was getting agitated, and he said that 4

if I didn't take care of the job, he would get 5

somebody else to do the job, and me.  6

What steps did you take to notify the 7 Q.

police?  8

I tried to get ahold of a legal person 9 A.

that I knew that could contact the right 10

authorities.  11

Was that Jim Michaud? 12 Q.

Yes, it was.  13 A.

And were you able to immediately get 14 Q.

ahold of him? 15

No, I wasn't.  16 A.

Do you know why?  17 Q.

He was -- what I come to find out, he 18 A.

was in Oregon on vacation.  19

Ultimately, around the 7th of June, 20 Q.

were you able to get in touch with Mr. Michaud? 21

Yes, I was.  He came back as soon as he 22 A.

got my message. 23

Did you meet with him in person? 24 Q.

Yes, I did.  25 A.

488

Where did that meeting occur?  1 Q.

At his residence.  2 A.

On the 9th of June of 2010, did you 3 Q.

meet with Special Agent Mike Sotka and Officer Dan 4

O'Dell? 5

Yes, I did.  6 A.

Where did you meet with them?  7 Q.

At Mr. Michaud's house.  8 A.

Did you tell Special Agent Sotka that 9 Q.

you had been hired to commit a murder?  10

Yes, I did.  11 A.

Did you tell him that you had been to 12 Q.

Portland already? 13

Yes, I did.  14 A.

What did you tell him you had gone to 15 Q.

Portland for? 16

For reconnaissance. 17 A.

Did you ever tell him on that date that 18 Q.

you had put a bomb or a device on Cyndi Steele's 19

car?  20

No, I did not.  21 A.

Why not?  22 Q.

Because I didn't have my immunity yet, 23 A.

that I thought I was going to get, and I didn't 24

want to get in trouble. 25

489

Who talked to you about immunity?  Was 1 Q.

that your lawyer? 2

Yes, Mr. Michaud.  3 A.

Did you tell him that you had been paid 4 Q.

some silver?  5

Yes, I did.  6 A.

At some point in the investigation, did 7 Q.

you tell them where you had traded the silver? 8

Yes, I did.  9 A.

After meeting with Special Agent Sotka 10 Q.

and Officer Dan O'Dell on the 9th at Mr. Michaud's 11

house, did you meet with them later on that 12

afternoon or early evening?  13

Yes, I did.  14 A.

Where did that meeting occur?  15 Q.

At Michaud's house again.  16 A.

And what happened when you met with 17 Q.

them? 18

He checked my vehicle out, seen what 19 A.

was in my vehicle, checked myself out, seen what I 20

had on my person, and then, he gave me a device to 21

take and record the conversations that we had.  22

And when you say "he," are you talking 23 Q.

about Special Agent Sotka? 24

Yes.  I'm sorry, yes. 25 A.
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Now, did either Special Agent Sotka or 1 Q.

Officer Dan O'Dell tell you how to turn that 2

recorder on or off? 3

No, they did not. 4 A.

Did you know how to turn it off or on? 5 Q.

No, I did not.  6 A.

Did Special Agent Sotka just tell you 7 Q.

it was on, once he gave it to you?  8

Yes, he did.  9 A.

Do you have -- and I don't want you to 10 Q.

lift it up, just look -- in front of you any 11

envelopes with discs in them?12

MS. WHELAN:  Oh, sorry.13

THE WITNESS:  No, I don't.  14

MS. WHELAN:  Your Honor, may I provide these 15

to Mr. Severson?  16

THE COURT:  Yes.  17

MS. WHELAN:  Thank you.  18

BY MS. WHELAN:  19

Okay.  Do you see one that is marked 20 Q.

United States Exhibit 21? 21

Yes, I do.  22 A.

Do you know what that is? 23 Q.

That is the disk of the recording that 24 A.

we recorded June 9th, when I went to see 25

491

Mr. Steele.  1

Do your initials appear on that? 2 Q.

Yes, they do.  3 A.

Do they appear on it twice?  4 Q.

Yes.  5 A.

Did you listen to it twice?  6 Q.

Yes, I did.  7 A.

Did you carefully review it? 8 Q.

Yes.  9 A.

Does it fairly and accurately capture 10 Q.

the sounds of what you were physically doing at 11

the Steele place? 12

Yes, it does. 13 A.

Does it fairly and accurately capture 14 Q.

the conversations between you and the defendant, 15

Edgar Steele? 16

Yes, it does. 17 A.

Have you had an opportunity to read and 18 Q.

compare Exhibit 21A, a transcript, with that 19

exhibit? 20

Yes, I have.  21 A.

Is the transcript a fair and accurate 22 Q.

transcript of the conversation? 23

Yes, it was.  24 A.

MS. WHELAN:  Your Honor, at this time I 25

492

would move for the admission of Government's 1

Exhibit 21; 21A is only an aid and would only be 2

included for the record if the court needs it.  3

THE COURT:  Mr. McAllister, any objection?  4

MR. McALLISTER:  21A. 5

THE COURT:  21A is the transcript.  That 6

will not be admitted into evidence, but may be 7

shown to the jury as an aid in their listening to 8

Exhibit 21, if it is admitted.  9

MR. McALLISTER:  I object to it, Your Honor, 10

as well as the actual recording, for reasons 11

stated previously to the court. 12

THE COURT:  All right.  The objection is 13

overruled.  The exhibit will be admitted and may, 14

at counsel's option, be published to the jury by 15

playing the recording.  16

(Government's Exhibit 21 admitted.)17

MS. WHELAN:  Thank you.18

BY MS. WHELAN:  19

Mr. Fairfax, having listened -- 20 Q.

THE COURT:  Wait.  Exhibit 21A will be 21

received by the court and made available to show 22

to the jury while the recording is being played, 23

but will not be with the jury in the jury room, 24

since the recording itself is the exhibit.25

493

(Government's Exhibit 21A admitted.)1

MS. WHELAN:  Thank you, Your Honor.  2

BY MS. WHELAN:3

Mr. Fairfax, having listened to 4 Q.

United States Exhibit 21, did you notice that 5

there is about approximately a 15-minute time 6

period at the beginning where there isn't any 7

talking? 8

Yes, I did.  9 A.

What was occurring during that period 10 Q.

of time, if you know?  11

I drove from Michaud's to Mr. Steele's, 12 A.

and then I started feeding the horses before Edgar 13

Steele got out there.  14

MS. WHELAN:  Your Honor, at this point, we 15

will ask permission to publish this to the jury.  16

I don't know if the court has an instruction 17

that -- 18

THE COURT:  Yes, I do.  You're not going to 19

play the 15-minute period of time?  20

MS. WHELAN:  That is correct, Your Honor.  21

THE COURT:  All right.  I've -- let me 22

indicate, ladies and gentlemen, I'm going to give 23

you a couple of instructions.  24

First, you're about to hear a recording 25

Case 2:10-cr-00148-BLW   Document 250   Filed 06/24/11   Page 62 of 95

SER_316

Case: 12-30005     05/06/2013          ID: 8616378     DktEntry: 41-2     Page: 159 of 198(319 of 358)



United States Courts, District of Idaho

494
that has been admitted into evidence.  A 1

transcript of the recording will be provided to 2

you.  In fact, as I understand it, it will be 3

shown on the screen as the recording is played.  4

That is being provided to you only to 5

help you identify speakers and to help you decide 6

for yourself what the speakers actually say.  But 7

remember that the recording itself is the 8

evidence, not the transcript.  9

The transcript was prepared by someone 10

after the fact.  Presumably they did as good a job 11

as they could, but mistakes could have been made.  12

There could be errors in the transcript.  13

Therefore, if there is any inconsistency between 14

what you hear and what you see on the transcript, 15

you are to follow the recording and disregard the 16

transcript, to the extent there is any 17

inconsistency.  18

Listen carefully.  The transcript will 19

not be available during your deliberations.  But, 20

of course, if you need to, the recording may be 21

replayed for you.  But you will probably be 22

brought back into the courtroom for that purpose, 23

as well.  So listen carefully as the recording is 24

played.  25

495
In addition, there is a roughly 1

15-minute-and-some-odd-second portion of the tape 2

recording, which I'm going to direct counsel -- 3

Ms. Whelan indicated a willingness to play it all, 4

but with Mr. McAllister's concurrence, we're going 5

to not play that 15-minute period in which, 6

presumably, there is either no sound or the sound 7

does not include any voices.  It's apparently just 8

random noise which occurred during the drive that 9

the witness has described, and whatever else was 10

occurring during that 15-minute period of time.  11

So I'm going to direct counsel to not 12

play that or take the time here in the courtroom 13

to play that.  14

It may be possible at some point in the 15

trial that you will hear that 15 minutes, if that 16

becomes an issue for some reason.  And likewise, 17

you will always be free to listen to the entire 18

recording, start to finish, during your 19

deliberations if that should be your choice.  20

All right.  With that, I'll direct then 21

the -- oh, do you need -- you will need the 22

recording back. 23

MS. WHELAN:  We have loaded the exact copy 24

into the trial software program.  25

496
THE COURT:  All right.1

MS. WHELAN:  Your Honor, the only other 2

thing I would like to advise the court is, this 3

transcript, we have done our best, it has highs 4

and lows, and there may be some loud parts, and we 5

can't do anything about it.  So we apologize in 6

advance.  7

THE COURT:  Well, we'll see how it plays out 8

here in the recording.  Sometimes we have to 9

adjust our speaker system, as well.  So let's go 10

ahead and start, then, and we'll see how it goes.11

MS. WHELAN:  Thank you.12

Ms. Rocca --13

THE COURT:  I want to indicate that where 14

you stop and start, I assume there is a time 15

sequence reference on the recording.  I'll want to 16

know -- there is not?  17

Well, I see on the screen reference to 18

some, the red zeros.  Does that not -- 19

MS. WHELAN:  Your Honor, may I confer?20

THE COURT:  Yes.21

MS. WHELAN:  Your Honor, there is -- there 22

is a counter, Ms. Rocca tells me.  And we will 23

play the preamble, and then she will be able to 24

advance to the point where the sound starts again. 25

497
THE COURT:  What I would ask, though, is 1

let's state for the record where it stops and 2

where it resumes, using that counter that's here, 3

so that -- 4

MS. WHELAN:  So the record is clear.5

THE COURT:  -- for purposes of the record.  6

Counsel, I assume you would be willing 7

to waive reporting of the playing, since it would 8

be imperfect, at best?  9

MS. WHELAN:  Yes, Your Honor.  10

MR. McALLISTER:  Yes, Your Honor.11

THE COURT:  All right.12

MS. WHELAN:  Ms. Rocca, I would ask you to 13

play the preamble and then stop.  14

(Audio recording published.)  15

MS. WHELAN:  Your Honor, for the record we 16

started at the counter at 0000.  The counter has 17

stopped at 00027.8.  18

THE COURT:  Okay.  And I think I'll turn 19

down the jury -- turn off the jury projector until 20

you get to that point where you want to resume.  21

MS. WHELAN:  Thank you, Your Honor.  22

Your Honor, we're starting at 14, 12 23

seconds.  That's the closest we're able to get it.  24

It does start again within a short period of time. 25
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THE COURT:  All right.  1

BY MS. WHELAN:2

Mr. Fairfax, what is happening at this 3 Q.
point?  4

I'm filling up the water inside the 5 A.

arena.   6

(Audio recording published.)  7

MS. WHELAN:  Your Honor, for the record, at 8

this point, we have paused it at 21 -- 21 minutes, 9

48 seconds, .3.  There is, at this point, 10

approximately a seven-minute break.  If the court 11

would like me to forward it, as well, I will 12

attempt to do so. 13

THE COURT:  Mr. McAllister, any objection?  14

MR. McALLISTER:  None, Your Honor.  15

THE COURT:  All right.  I'll turn off the 16

jury monitor so you can -- 17

MS. WHELAN:  Thank you.18

THE COURT:  -- find that point in the 19

recording.    20

MS. WHELAN:  While Ms. Rocca is doing that, 21

I would like to ask a couple of questions, 22

Your Honor. 23

THE COURT:  Yes.  24

BY MS. WHELAN:25

499

Mr. Fairfax, there are two voices on 1 Q.

that cassette, as far as the conversation goes; 2

correct? 3

Yes.  4 A.

And is one of those yours? 5 Q.

Yes, it is.  6 A.
And one of those is Mr. Steele's; is 7 Q.

that correct? 8

That's correct.  9 A.

At the very beginning, you have a 10 Q.

conversation about what time you are heading out.  11

Where were you going?  12

Portland.  13 A.

Why were you to be going to Portland? 14 Q.
Because -- to kill his wife.  15 A.

In the background, there is a train 16 Q.

sound.  Did you hear that? 17

Yes, I did.  18 A.

Is there a train track near Sagle, 19 Q.
Idaho? 20

Yes, there is.  21 A.

Is it unusual to hear trains when 22 Q.
you're working at the Steele place? 23

No, it's not.  24 A.

There was a discussion about how much 25 Q.

500

you needed, minimum, maximum.  You indicated $400.  1

What was the $400 for? 2

MR. McALLISTER:  Judge, I'm going to object 3

at this point.  It's just the witness expressing 4

his belief as opposed to what is stated in the 5

conversation.  I think the best evidence is what 6

is set forth. 7

THE COURT:  Counsel, I'm going to ask you to 8

either rephrase or withdraw the question.  The 9

witness can testify as to why he asked for the 10

money and what his motivation was, but it would be 11

speculation as to anything -- except what was 12

said.  And then what was said, of course, is on 13

the recording and, as Mr. McAllister has pointed 14

out, the best evidence is the recording.  15

MS. WHELAN:  I can rephrase.16

THE COURT:  All right.17

BY MS. WHELAN:18

You asked for $400; is that correct? 19 Q.

Yes. 20 A.
Why? 21 Q.

So I could pay for fuel and the rental 22 A.
car when I went to Portland. 23

But did you intend to go to Portland at 24 Q.
this point?  25

501

Yes.  1 A.
Okay.  And at this point, you were 2 Q.

working with law enforcement; correct?  3

Yes, I was.  4 A.

Why were you still intending to go to 5 Q.
Portland? 6

So Edgar would think we were still 7 A.
going ahead with the plan.  8

MS. WHELAN:  Before you start -- we are 9

restarting the tape now at 27 minutes, 46.9 10

seconds. 11

THE COURT:  All right.  And I will turn back 12

on the jury projectors for the transcript.13

Mr. McAllister?14

MR. McALLISTER:  Yes.  Ms. Whelan said:  15

We're turning the "tape" on.  There is no tape -- 16

THE COURT:  It's a recording.  17

MR. McALLISTER:  -- I understand.18

THE COURT:  It's a recording.  Some of us 19

who are a little older still think of recordings 20

as all being reel-to-reel tape recorders, and in 21

fact, we haven't seen those in a while.  22

So if counsel or the court 23

inadvertently refers to a tape recording, I'm sure 24

the jury understands we're referring to a 25
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recording, however it is recorded and whatever 1

medium or media it is memorialized on.  2

Proceed.  3

MS. WHELAN:  Thank you.  4

Ms. Rocca, if you'll start.  5

(Audio recording published.) 6

MS. WHELAN:  We have stopped the recording 7

at 37 minutes, 53 seconds, .1.  8

Mr. Fairfax, did that conclude your 9 Q.
conversation with Mr. Steele?  10

Yes, it did.  11 A.
After you left the Steele place, where 12 Q.

did you go?  13

Back to Michaud's.  14 A.
And did you meet with Special Agent 15 Q.

Sotka?  16

Yes, I did.  17 A.
Did you give Special Agent Sotka 18 Q.

anything?  19

I gave him the -- my key ring.  20 A.
Okay.  Did you give him the recorder?  21 Q.
Yes.  It was on the key ring.  22 A.
And did you give him anything else? 23 Q.
Yes, I did.  24 A.
What else did you give him? 25 Q.
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The $400 that Edgar gave me.  1 A.
Did you go back to the Steele place on 2 Q.

June 10th, 2010, in the morning? 3

Yes, I did.  4 A.
Why did you go back? 5 Q.
To feed and water the horses.  6 A.
All right.  Did you pick up the truck 7 Q.

that you discussed in the tape? 8

Yes, I did.  9 A.
Why did you -- now, you have a truck, 10 Q.

don't you? 11

Yes, I do. 12 A.
Why did you need to borrow his truck? 13 Q.
His trailer is a lot longer, and my -- 14 A.

the bus would have stuck out like six feet on the 15

back of my trailer.  And I had to go down the 16

highway a long ways. 17

Now, what bus are you talking about? 18 Q.
My son and I were doing scrapping.  We 19 A.

would -- people would call us up and give us their 20

junk cars and stuff, and we would go pick them up. 21

Is that scrap metal?  22 Q.
Yes.  23 A.
And on the 10th, did you go pick up 24 Q.

scrap metal?  25

504
Yes, I did.  1 A.
Is that the bus? 2 Q.
Yes, it is.  3 A.
Where did you pick it up? 4 Q.
Down in -- down south in here -- in 5 A.

Idaho.  6

Okay.  Like southern Idaho, like Boise? 7 Q.
No, not that far.  Just -- I can't 8 A.

think of the name where it was.  It's down by 9

Plummer.  10

Okay.  And do you know when you picked 11 Q.
it up, roughly?  12

Approximately noon, somewhere in there. 13 A.
What did you do with it? 14 Q.
I took it to a scrapper in Athol, 15 A.

Idaho. 16

And did you sell it? 17 Q.
Yes, I did.  18 A.
How much did you get for it? 19 Q.
$300.  20 A.
Now, did you see Special Agent Sotka 21 Q.

again on the 10th? 22

Yes, I did.  23 A.
And during that meeting on the 10th, 24 Q.

did you tell him about the pipe bomb or device 25

505
that you had put on Cyndi Steele's car? 1

No, I did not.  2 A.
And why not?  3 Q.
Because I thought it wasn't there no 4 A.

more.  5

Did you think you could get away with 6 Q.
it because it wasn't there anymore? 7

Yes.  8 A.
Did you go back to the Steele place to 9 Q.

return the truck and trailer? 10

Yes, I did.  11 A.
About what time?  12 Q.
About 6:00 at night.  13 A.
Did you talk to the defendant when you 14 Q.

got there?  15

Yes, I did.  16 A.
Did you have that same recorder again?  17 Q.
Yes, I did.  18 A.
And is that the recorder that Special 19 Q.

Agent Sotka gave you? 20

Yes, it was. 21 A.
Did you tamper with it in any way? 22 Q.
No.  23 A.
Were you able to turn it off or on? 24 Q.
No.  I didn't know how.  25 A.
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Did you have an opportunity -- in front 1 Q.

of you is another disk, Government's Exhibit 22.  2

Did you have an opportunity to listen to that?  3

Yes, I did.  4 A.

Did it accurately depict the 5 Q.

conversations you had with the defendant on 6

June 10th?  7

Yes, it does.  8 A.

And did it accurately reflect the 9 Q.

sounds of what you were working on during that 10

time? 11

Yes, it does.  12 A.

Have you had an opportunity to listen 13 Q.

to it and compare it to United States Government 14

22A, the transcript?  15

Yes, I have.  Twice.  16 A.

Is it a fair and accurate transcript of 17 Q.

the conversation between you and the defendant?  18

Yes, it is.  19 A.

Did you initial that disk after you 20 Q.

listened to it? 21

Yes, I did.  Both times.  22 A.

MS. WHELAN:  Your Honor, may I have just a 23

moment?  24

THE COURT:  Yes.25

507

BY MS. WHELAN:1

Mr. Fairfax, have you ever heard of the 2 Q.

movie, "Throw Mama from the Train"? 3

Yes, I have.  4 A.

Do you know what that movie is about? 5 Q.

Yes, I do.  6 A.

What is it about?  7 Q.

Two people trade off.  One kills 8 A.

one's -- supposed to kill one's wife, one is 9

supposed to kill the other one.  10

Did you know where Cyndi Steele was 11 Q.

staying on June 10th and 11th?  12

Yes, I did.  13 A.

How did you know where she was staying? 14 Q.

Because Mr. Steele told me.  15 A.

And is that where the defendant wanted 16 Q.

you to go? 17

Yes, it was. 18 A.

Is that where this accident was 19 Q.

supposed to happen?  20

Yes.  21 A.

After you went to the Steele place and 22 Q.

made the recording, did you meet up with Special 23

Agent Sotka again?  24

Yes, I did.  25 A.

508

And did you give him the recorder?  1 Q.

Yes.  2 A.

Were you also trying to meet with a man 3 Q.

after that, to sell your trailer? 4

Yes, I was.  5 A.

MS. WHELAN:  Your Honor, we have about half 6

an hour.  My concern is -- 7

THE COURT:  It's your call, Counsel.  We 8

can -- is it longer than half an hour?  9

MS. WHELAN:  I believe it is.  I haven't 10

timed it, but I believe it's about 40 minutes. 11

MR. McALLISTER:  Well, the -- it says 27 in 12

the transcript.  13

THE COURT:  If it's ready, I prefer to go.  14

But, Counsel, do you have some questions during 15

the recording that might stretch the time?  16

MS. WHELAN:  I do have some questions during 17

the recording, specifically this one.  18

THE COURT:  Well, approach. 19

(Sidebar commences as follows:) 20

THE COURT:  Are we progressing on schedule?  21

Ahead of schedule?  22

MS. WHELAN:  We are progressing on schedule.  23

I think that -- I believe that we will be getting 24

done right like when we said we would. 25

509

THE COURT:  Which was?  1

MS. WHELAN:  Friday or Monday.  Remember we 2

talked if we finish Friday, we might need an extra 3

day, but I think Monday or Friday. 4

THE COURT:  Why can't we just play it?  Is 5

there a reason we can't break it up?  6

Is there going to be another 15-minute 7

break like the last one?  8

MS. WHELAN:  There is a slight break in it.  9

But the concern I have, Judge, is just 10

in presenting it, I don't want -- this is the 11

critical piece of evidence, and I -- as the 12

government presents its case, I would just as soon 13

present it all in one piece, where it's not being 14

broken up.  And we're not running behind.  15

MR. McALLISTER:  And what's the -- why can't 16

we go to 3:05 or 3:15?  17

THE COURT:  Well, I told the jury that we 18

were going to stay approximately until at least 19

3:00.  We could go five or ten minutes over, if 20

that will allow you to finish up.  21

MS. WHELAN:  Okay.22

THE COURT:  All right.  Let's do that.  23

(Sidebar concluded.) 24

THE COURT:  Ladies and gentlemen, the next 25
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exhibit may take us a little beyond what I told 1

you, which is 3:00.  So we might go to 3:05, 3:10.  2

I assume there's nobody for whom that would be a 3

problem?4

Okay.  I don't see anyone being too 5

concerned, so let's go ahead with that. 6

MS. WHELAN:  We would move for the admission 7

of Exhibit 22 and 22A. 8

MR. McALLISTER:  Same objection as 9

previously stated, Your Honor.10

THE COURT:  All right.  The exhibit [sic] 11

will be overruled, the exhibit received, and I'll 12

allow counsel to now play the recording.  13

(Government's Exhibits Nos. 22 and 22A 14

admitted.) 15

THE COURT:  I'll again admonish the -- not 16

admonish, but instruct the jury, as I did 17

previously, that the recording itself is the 18

exhibit, not the transcript.  There may be some 19

errors in the transcript, not intentional, but 20

inadvertent.  21

If there is any inconsistency between 22

the two, you are to follow and make your verdict 23

based upon the recording and not the transcript.  24

And I would again caution you that you will not 25

511

have the transcript with you in the jury room 1

during your deliberations.  2

And again, Counsel, please note on the 3

recording where the starting and stopping points 4

are.  And I will instruct you, with the 5

concurrence of counsel, that you can skip over any 6

dead points where there is no actual discussion on 7

the tape.  8

MS. WHELAN:  Thank you, Your Honor. 9

THE COURT:  And I assume that counsel again 10

will waive reporting of the playing of the 11

transcript -- or the recording, and we'll assume 12

that will be the case throughout the trial unless 13

counsel indicates otherwise.  14

MS. WHELAN:  Thank you, Your Honor.  15

(Audio recording published.) 16

MS. WHELAN:  Your Honor, there is a break 17

approximately 1 minute, 36, but I figured it would 18

take almost as long to -- 19

THE COURT:  Let's just play -- 20

BY MS. WHELAN:21

Mr. Fairfax, when this is happening, 22 Q.

did you have -- Mr. Fairfax? 23

THE COURT:  I just would note that you're 24

stopping at, it looks like 57 seconds in.  I just 25

512

want to note it for the record. 1

MS. WHELAN:  Sorry.2

BY MS. WHELAN:  3

Did you have Tic Tacs in your pocket 4 Q.

that day? 5

Yes, I did.  6 A.

Was the recorder in your pocket? 7 Q.

Yes, it was.  8 A.

That noise that we hear, is that the 9 Q.

Tic Tacs? 10

Yes, it is. 11 A.

MS. WHELAN:  We will start again at 57.4 12

seconds.  13

(Audio recording published.)  14

MS. WHELAN:  Your Honor, at this point there 15

is a 3 minute, 36, break.  I think we're better 16

just to play it through.  17

We have paused at 3 minutes, 34.1 seconds.18

BY MS. WHELAN:  19

Mr. Fairfax, what were you driving to 20 Q.

Mr. Steele's home? 21

His pickup and trailer. 22 A.

Is that the diesel? 23 Q.

Yes, it is. 24 A.

Is that what we can hear on the tape? 25 Q.

513

Yes.  1 A.

Mr. Fairfax, there was a brief bit of 2 Q.

conversation.  Did that happen in person or on the 3

telephone? 4

I called him on my cell phone. 5 A.

When you say "him," who do you mean?  6 Q.

Edgar Steele.  7 A.

Why did you call him?  8 Q.

To let him know that I was getting 9 A.

there, so he could come out and talk to me like he 10

usually does.  11

And Mr. Fairfax, did -- on the 10th 12 Q.

when you drove, did you start off at Mr. Michaud's 13

house this time, as well? 14

No, I did not.  15 A.

Okay.  Were you significantly closer to 16 Q.

the house? 17

Yes, I was.  18 A.

MS. WHELAN:  We'll start it again at 3 19

minutes and 34.1 seconds.  20

(Audio recording published.)21

MS. WHELAN:  Judge, we paused at 11 minutes, 22

35 seconds, .3.23

BY MS. WHELAN:  24

Mr. Fairfax, there is a break here for 25 Q.
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approximately a minute and 22 seconds.  Do you 1

recall that? 2

Yes, I do.  3 A.

What were you doing during this period 4 Q.

of time? 5

Feeding the horses and opening up the 6 A.

gates.  7

MS. WHELAN:  I'm going to ask Ms. Rocca to 8

start this up again at 11:35.9

(Audio recording published.)  10

MS. WHELAN:  Your Honor, we have stopped the 11

recording at 24 minutes, 47.2 seconds.  12

Your Honor, I do have some questions, 13

but I would prefer to take it up in the morning. 14

THE COURT:  That's fine.  No, we're at 3:00, 15

and we got through that perhaps more quickly than 16

you assumed.  So we'll start at 8:30, resume at 17

8:30 tomorrow morning.  18

Ladies and gentlemen, I'll again 19

admonish you not to discuss the case among 20

yourselves or with anyone else, nor should you 21

form or express any opinions about the case until 22

it is submitted to you.  23

Just a couple things.  Make absolutely 24

sure that you do not read any newspaper, local 25

515

newspapers.  Do not watch any local news or listen 1

to any radio news, since there may be some 2

coverage of this, and it's extremely important 3

that you not hear or listen to anything about the 4

case.  5

Again, I'm not going to go through the 6

full admonition that I gave you previously, but 7

you're not to conduct any outside inquiry 8

concerning this matter.  Don't consult any 9

reference materials.  Don't visit any websites.  10

In fact, it would be better probably to 11

just stay off the Internet.  Well, I won't say 12

that.  As long as there is no conscious effort to 13

try to find something out about this case, that 14

shouldn't be a problem.  But I think the local 15

news, both print and -- well, television, radio 16

and newspapers, I think could be problematic, so 17

just stay away from them.  18

Also, as you leave the courthouse 19

tonight, I'll remind you to go directly to your 20

car.  When you return tomorrow morning, come 21

directly to the jury assembly room on the fifth 22

floor.  23

And I'll again admonish those involved 24

with the case or related in any way to give the 25

516

jury a wide berth.  Let's let them take the 1

elevators first, to go down to the first floor.  2

As soon as they have cleared, then everyone else 3

can leave. 4

Counsel, if there is anything else, please 5

notify Mr. Severson or Ms. Tetrick so we can take 6

it up early in the morning.  Otherwise, we'll just 7

see you here at 8:30.  8

All right.  We'll be in recess until 9

8:30 tomorrow morning.  10

(Court recessed at 3:02 p.m.)11
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312
Does the court have any questions for 1

me?  2
THE COURT:  No, I donʹt.  3
MS. WHELAN:  Thank you, Your Honor.  4
THE COURT:  Response?5

REBUTTAL ARGUMENT BY THE DEFENSE6
MR. McALLISTER:  Judge, almost everything 7

Ms. Whelan said in her presentation just now goes 8
to the weight of the evidence.  And all weʹre 9
really asking here is for the court to allow us to 10
challenge those tapes.  And we have presented, 11
clearly, scientific evidence, and we have 12
presented two experts who have years and years of 13
experience.  14

On the other hand, she has presented an 15
FBI agent who disagrees with their opinions, and 16
thatʹs why juries get to decide the facts.  And in 17
this case, all weʹre really asking the court to do 18
is allow us to, in front of the jury, question 19
whether or not they should rely upon these tapes 20
and let them decide for themselves.  21

Ms. Whelan can say all she wants that 22
Dr. Papcun pontificated or that Mr. Walsh isnʹt ‐‐ 23
doesnʹt have the ‐‐ that she finds problems with 24
his resume.  Those are cross‐examination questions 25

313
that go to the issue of weight.  1

And in this case, what weʹre asking the 2
court to do is allow the jury to hear the 3
testimony of experts on both sides and make their 4
own decision in the case.  5

THE COURT:  All right.  Well, Counsel, Iʹve 6
had ‐‐ well, I think Iʹll take just a brief 7
recess, and then Iʹm going to announce my 8
decision.  I want to review the brief thatʹs been 9
submitted.  10

But I think, rather than issue a 11
written decision, if I can take perhaps just a 12
15‐minute recess, reconvene, then Iʹll announce my 13
decision, so we donʹt have to wait a day or so for 14
me to put something in writing.  15

I think my thinking is sufficiently 16
developed at this point that I can just rule from 17
the bench, but I just want to make sure that I 18
have reviewed everything thatʹs been submitted by 19
counsel.  20

So weʹll be in recess for just 15 21
minutes.  Court will be in recess.  22

(Recess.)23
RULING BY THE COURT24

THE COURT:  Counsel, Iʹm going to indicate 25
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my ruling.  I did get a chance to review the 1
briefs and very briefly scan over the attached 2
decisions submitted both by the government and the 3
defense.  4

During the course of the hearing, I was 5
making notes and outlining my thoughts, and so 6
youʹre going to have to bear with me as I go 7
through this.  8

But, as a first order of business, 9
Ms. Whelan, you indicated you wanted to review 10
Exhibits 1 through 10 to make sure you had them 11
and that you had no objection.  Is there any 12
objection to Exhibits 1 through 10?  13

MS. WHELAN:  I have not yet seen the courtʹs 14
exhibits, Your Honor.  Iʹm sorry. 15

THE COURT:  Okay.  I thought you had ‐‐ 16
those had been shared.  I have here 2 through 10, 17
I think.  No.  I have 1, as well.  18

I thought it was more a matter of your 19
getting a copy from Mr. McAllister.  20

MR. McALLISTER:  Judge, she has a copy.  I 21
think itʹs that she wants to see the marked 22
exhibits.  23

THE COURT:  All right.  24
MS. WHELAN:  Judge, I donʹt believe that ‐‐ 25
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Exhibits 3, 4, and 5 I donʹt recall having seen 1
before in the materials that I received.  I 2
certainly have received Exhibit 1 and Exhibit 2.  3

THE COURT:  Is 3, 4, and 5 some of the 4
graphs?  5

MS. WHELAN:  Theyʹre graphs with specific 6
language on it.  7

THE COURT:  Well, likewise, I think whatʹs, 8
you know ‐‐ 9

MS. WHELAN:  For purposes of this hearing, 10
Iʹm telling just him, for the court, that I donʹt 11
think Iʹve had them, but no objection. 12

THE COURT:  Thatʹs what I was going to say, 13
is what is good for the goose is good for the 14
gander.  And I admitted for purposes of this 15
hearing items that were not attached to the 16
governmentʹs expertʹs report and, likewise, will 17
admit Exhibits 1 through 10; although, apparently, 18
there is no objection.  19

(Defendantʹs Exhibits 1 through 10 20
admitted.)21

THE COURT:  Counsel, let me go through ‐‐ 22
and, again, my notes are somewhat cryptic, but I 23
think I can hopefully make sense of all this.  24

You know, again, we refer to this as a 25
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Daubert analysis, and itʹs really a Rule 702 1
analysis.  You know, when Daubert was, in essence, 2
incorporated into the Federal Rules of Evidence, 3
you know, there were some minor changes, but I 4
think pretty much everything applicable under 5
Daubert is, likewise, applicable to Rule 702.  6

The critical thing to understand, I 7
think, about Daubert is that there are really two 8
prongs to any analysis under Daubert.  9

The first is a question of reliability.  10
And that really goes to the question of whether it 11
is adequately based upon scientific, technical, or 12
other specialized knowledge which does not include 13
unsubstantiated speculation and subjective 14
beliefs.  15

The second is a question of relevance.  16
Itʹs sometimes referred to as ʺfit.ʺ  In other 17
words, does it really address a question that is 18
properly before the jury?  19

And I think both issues, both prongs of 20
Daubert and Rule 702 are clearly implicated in ‐‐ 21
with regard to both Dr. Papcun and Mr. Walsh and 22
really guide the courtʹs decision.  23

First, let me deal, I think, with 24
Mr. Walsh.  I think the problem here with 25
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Mr. Walshʹs testimony is one of reliability.  1

And, again, I will note the Daubert 2
standard, which points the court toward a 3
nonexclusive list of factors which the court might 4
consider, including whether the theory or the 5
technique or the device has been subjected to ‐‐ 6
or can be and has been tested, whether it can be 7
subjected to peer review and publication, whether 8
there is a known or potential rate of error, and 9
maintenance of standards controlling the 10
techniqueʹs operation, and whether the technique 11
is generally accepted.  Thatʹs the Daubert 12
language.  13

I think the 702 language is comparable.  14
They state whether the testimony is based upon 15
sufficient facts or data, the testimony is the 16
product of reliable principles and methods, and 17
whether the witness has applied the principles and 18
methods reliably to the facts of the case.  19

So let me address Mr. Walshʹs 20
testimony.  Mr. Walsh ‐‐ as Ms. Whelan, I think, 21
is fond of referring to ‐‐ takes substantial part 22
of Dr. Papcunʹs expert report and has incorporated 23
it, perhaps, wholesale into his own report, but 24
then goes further.  And whereas Dr. Papcun was 25
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unwilling to ascribe a particular cause to the 1
artifact, the, again, electronic signature, the 2
electronic ‐‐ I canʹt recall the other terms 3
that ‐‐ potential gaps ‐‐ Mr. Walsh is willing to 4
offer that opinion.  5

So there is a difference, and I have to 6
analyze these two separately.  7

Looking at Mr. Walshʹs background and 8
experience, I just have to conclude he doesnʹt 9
have the background or experience and has not 10
reliably used the techniques necessary to offer 11
the opinion that he wishes to offer.  12

First, looking at his background.  And, 13
as I noted earlier, a person can become an expert 14
even in the absence of an educational or training 15
background that would justify his offering that 16
opinion.  He can obtain that through actual 17
experience.  But I think there is a lacking in 18
both.  19

First, in looking at his CV, he refers 20
to two training programs, which were basically 21
provided by vendors regarding the use of their 22
equipment.  He has referred to an audio engineer 23
certification from the SAE Institute.  But that 24
appears to be ‐‐ and from his own description, it 25
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really appears to be a program designed to assist 1
sound engineers in working in studios, sound 2
studios, in the creative media and does not appear 3
to have anything, that I could tell, from a 4
forensic acoustical analysis or any kind of 5
qualification along those lines.  6

And so, with that background, it is 7
just wholly lacking in a training background that 8
would allow him to offer the opinions that he 9
wants to offer.  10

If one looks at his experience as 11
possibly providing a basis, he points to the fact 12
that he has worked in the NYPD, but there is 13
virtually no description of what he was doing 14
other than perhaps running wires, monitoring 15
recordings, and whatnot, in that experience.  16

He has been involved in this business 17
for 10 or 11 years but doesnʹt really explain how 18
that experience or the level of experience that he 19
has obtained really qualifies him to offer those 20
opinions.  21

Notably, he has never been certified as 22
a forensic examiner in this field.  I did ask him 23
the question about his notation that he has been 24
qualified as an expert in a variety of courts in 25
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New York.  1

And, again ‐‐ and I wonʹt fault 2
Mr. Walsh for having too much trouble with years.  3
Notably, on several occasions he was confused 4
about years.  One of the times he was so confused 5
is indicating that he had testified in 1989, but 6
he corrected himself, said it was 1999.  That was 7
very shortly, it sounds like perhaps months, after 8
he left the police force but before he had 9
attended any of the seminars and training that he 10
now he points to as justifying his being qualified 11
as an expert.  12

I donʹt know what standard was applied 13
in the Southern District of New York, but ‐‐ I 14
donʹt know what the circumstances are, but that 15
certainly is questionable in my mind.  16

Notably, his testimony appears to be 17
based almost exclusively on the use of programs or 18
devices, including the EdiTrack or EdiTracker 19
device, and perhaps ‐‐ I think itʹs DC‐7, and then 20
offering opinions based upon the results of 21
running that device.  22

It reminds me ‐‐ and this harkens back 23
to my days many, many years ago as a prosecutor in 24
even handling DUIs in which intoximeters were 25
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offered into evidence.  And if the defense raised 1
an issue about the authenticity of the process 2
used in intoximeters, the prosecutor had the 3
obligation of coming forward and, in fact, showing 4
how it works, why itʹs reliable.  5

I havenʹt heard any of that with regard 6
to either of these devices.  You canʹt simply say, 7
ʺWe put data in, and we got good results out,ʺ 8
without explaining how that process works.  And I 9
think thatʹs wholly lacking here.  10

Moreover, the use of the device has 11
been criticized.  And I noted on our short break 12
that a court in Pennsylvania has refused to accept 13
that device, finding that it has some serious 14
problems.  And there has been no rebuttal from the 15
defense with regard to that criticism, saying 16
that, in fact, the EdiTrack device is, in fact, 17
reliable.  18

And then I also note that he has 19
reached a conclusion that a qualified expert or at 20
least someone more qualified is unwilling to 21
offer; that is, suggesting that, in fact, there 22
was conscious editing that went on in this 23
instance.  24

So, for that reason, I am going to find 25
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that Mr. Walsh is not qualified to offer an 1
opinion based upon the reliability prong of 2
Daubert.  3

Let me turn to Dr. Papcunʹs testimony.  4
That is not a question in my mind, necessarily, of 5
reliability.  I understand that there are 6
differences and that the expert proffered by the 7
government takes issue with Dr. Papcunʹs 8
conclusions, but it appears to me that those are 9
more a matter of weight to be given to the 10
testimony and would be subject‐appropriate for 11
cross‐examination by the government.  12

The problem, though, with Dr. Papcunʹs 13
testimony in my mind is the second prong or the 14
other prong of Daubert and Rule 702, which is the 15
issue of relevance or fit.  16

ʺRelevanceʺ means that the evidence 17
will assist the trier of fact to understand or 18
determine a fact properly at issue in the case.  19
The evidence must logically advance a material 20
aspect of the partyʹs case.  And encompassed in 21
that determination of relevance is whether it is 22
helpful to the jury, which really is the courtʹs 23
central concern.  24

At this point, my conclusion is that ‐‐ 25
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at least at the outset, that his testimony is not 1
relevant to an issue in the case; but it may 2
become so, as Iʹll explain in a moment.  3

He has indicated only that there is an 4
unusually large number of gaps, electronic 5
signatures, and electronic transients in the 6
recording.  7

Significantly, those gaps, electronic 8
signatures, and electronic transients can be 9
caused by equipment anomalies, equipment 10
malfunctions, inadvertent starts and stops of the 11
recording, ambient noise, or purposeful editing.12

And he is quite clear that he cannot 13
and is not prepared to offer an opinion as to 14
which of those sources might actually have caused 15
the particular gaps, signatures, and transients 16
that have been identified.  17

Standing alone, I think that is not 18
relevant to the case at hand; and to the extent 19
that it is relevant, it would be confusing to the 20
jury and lead to confusion of the issues and 21
mislead the jury under Rule 403.  22

However, that may well change if there 23
is evidence during the trial that something was 24
said at the time of the recordings which was not 25
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picked up on the recording or something on the 1
recording was not said during the conversation.  2
Then, I think Dr. Papcunʹs testimony would become 3
relevant as corroboration of other evidence.  4

But without that, itʹs of very limited 5
probative value.  Just suggesting that there is a 6
lot of artifact, if you will, in the recording is 7
substantially outweighed by the likelihood of 8
confusion of the issues and the potential for 9
misleading the jury.  10

And, for that reason, I think, either 11
under Rule 403, Rule 401, its relevance either has 12
not been established or it is substantially 13
outweighed by the potential for confusion of the 14
issues and misleading the jury.  15

So, at this point, my ruling is that 16
Mr. Walsh will not be allowed to testify because 17
of the ‐‐ he does not meet the reliability prong 18
under Daubert and Rule 702.  19

Dr. Papcun may be allowed to testify 20
but only if that predicate is established at some 21
point and in some fashion during the trial ‐‐ and 22
Iʹm not going to say how it might be done ‐‐ 23
suggesting that something was said during the 24
conversation that was not recorded or something 25
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appears on the recording that, in fact, was not 1
said.  Then, at that point, that would then create 2
an issue before the jury, and then Dr. Papcunʹs 3
testimony would be properly corroborative of that 4
issue, and we would proceed.  5

Counsel, weʹre not going to issue a 6
written decision.  I may have ‐‐ you know, 7
Ms. Tetrick and Mr. Severson may be begging to 8
clean up what Iʹve said here for the record, but I 9
think weʹre going to just let that be enough for 10
now.  And where it leads us, weʹll see. 11

All right.  Counsel, is there anything 12
else at this time?  13

MR. HAWS:  Nothing further, at this time, 14
Your Honor.  15

MR. McALLISTER:  No, Your Honor.  16
THE COURT:  If there is nothing else, weʹll 17

be in recess.18
(Proceedings concluded at 11:32 a.m.)19

20
21
22
23
24
25

R E P O R T E Rʹ S  C E R T I F I C A T E1
2
3
4

I, Tamara I. Hohenleitner, Official 5
Court Reporter, State of Idaho, does hereby 6
certify:7

That I am the reporter who transcribed 8
the proceedings had in the above‐entitled action 9
in machine shorthand and thereafter the same was 10
reduced into typewriting under my direct 11
supervision; and12

That the foregoing transcript, pages 175 13
to 325, contains a full, true, and accurate record 14
of the proceedings had in the above and foregoing 15
cause.  16

IN WITNESS WHEREOF, I have hereunto set 17
my hand June 14, 2011.18

19
20
21

                        ‐s‐                 22
     Tamara I. Hohenleitner 
     Official Court Reporter 23
     CSR No. 619

24
25
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to make those determinations.  1

In this particular case, did you 2 Q.
receive some recordings directly from the FBI or 3
Department of Justice? 4

Yes, I did.  5 A.
All right.  Can you tell us what you 6 Q.

did or what happened? 7
Well, the first step was simply to copy 8 A.

the data in those recordings into my computer.  9
Okay.  10 Q.
And then in that case, what I did was I 11 A.

also made copies of the recordings, and then I 12
returned them ‐‐ then I sent them on to the 13
attorneys.  14

All right.  In this particular case, 15 Q.
the court ordered that you receive a recording in 16
a native format.  Are you familiar with a native 17
format?  18

Yeah, certainly.  Well, all I know was 19 A.
that I received recordings.  Whether they were in 20
the native format, I really would have no way of 21
knowing, as far as I knew.  I assumed that they 22
were.  They were speech data, and I proceeded on 23
that basis.  24

What did you do ‐‐ after entering the 25 Q.

35
data or information into your computer, what did 1
you do?  2

Well, I analyzed them in a number of 3 A.
ways.  I used a program named Sound Forge.  Itʹs a 4
very common program in the ‐‐ any kind of 5
acoustics community.  Itʹs produced by Sony.  And 6
the reason I really use it, itʹs user‐friendly.  7
Itʹs very rock‐solid dependable.  Itʹs a very  8
widely used program.  9

THE COURT:  Is it Sound Forge, F‐O‐R‐G‐E?  10
THE WITNESS:  F‐O‐R‐G‐E. 11
THE COURT:  Did I hear you correctly?  12
THE WITNESS:  Forge. 13
THE COURT:  Sound, S‐O‐U‐N‐D, F‐O‐R‐G‐E?  14
THE WITNESS:  Yes.  15
THE COURT:  One word?  Thatʹs all right.  It 16

doesnʹt matter.  17
THE WITNESS:  I donʹt know if itʹs one word.  18
THE COURT:  Itʹs just for my notes, but 19

thatʹs fine.  20
Go ahead.  21

BY MR. McALLISTER:22
What did you do with the Sound Forge 23 Q.

program?  24
Well, I, first of all, looked at the 25 A.

36
waveform.  Sound can be represented electrically 1
as a graph, so I made graphs of the sounds that 2
were in these recordings. 3

All right.  When you say you looked at 4 Q.
it in a ʺwaveform,ʺ what does that mean?  5

Well, youʹve got a graph.  Time, the 6 A.
way this one is set up, runs along the horizontal 7
axis.  And the vertical axis then, in this case, 8
at this point, represents the electrical energy.  9
Or another way of representing the electrical 10
energy is in terms of numbers, where, when the 11
graph goes up, it represents numbers in the 12
positive direction; and when the graph goes down, 13
itʹs in the negative direction.  14

I am very experienced, I think I can 15
fairly say, in looking at this kind of graph and 16
understanding certain aspects of what it tells me.  17

I take it youʹve done this procedure or 18 Q.
this exercise many times in the past?  19

Yeah, many times.  20 A.
All right.  What did you observe?  21 Q.
Well, I observed that there were 22 A.

numbers of interesting events, interesting in the 23
sense that they tell something about the recording 24
and something about the environment.  25

37
So there were sounds of, if you will, 1

in lay language, glitches or clicks or that sort 2
of thing.  And some of them were obviously sounds 3
like doors closing, something being dropped, and 4
some of them were not.  The more interesting ones 5
to me, under this circumstance, were those in 6
which it sounded pretty much like the other, but 7
it wasnʹt.  It was an electronic transient, an 8
electronic signature.  9

THE COURT:  Iʹm sorry.  An electronic what?  10
THE WITNESS:  Transient.  11

BY MR. McALLISTER:12
Can you explain to us, what is an 13 Q.

electronic transient?  14
Well, a transient is just any very 15 A.

rapidly changing signal.  16
But electronic transients are different 17

from doors closing.  They occur more rapidly.  18
They are generally more pure signals.  And by 19
ʺpure,ʺ in this case, what I mean is that they 20
only have a single kind of frequency associated 21
with them; whereas other sounds, like drumbeats or 22
doors closing, have many different‐signaled  23
frequencies, I should say, at the same time 24
associated with them.  25
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Also, electronic transients are much 1

more rapid than real‐world transients.  They can 2
occur in as little as, oh, possibly 3
ten‐thousandths of a second; whereas events in the 4
real world, although they can be fast, theyʹre not 5
that fast.  6

And also, electronic transients, 7
signatures, have a certain pattern of decay 8
usually associated with them.  Itʹs called an 9
ʺexponential decay,ʺ but that is not usually the 10
case ‐‐ or I would even say ever the case, as far 11
as Iʹve seen ‐‐ with real‐world sounds, real‐world 12
clicks and glitches.  13

So you canʹt necessarily hear the 14
difference, but when you look at a fine‐grain 15
display electronically, you can see that kind of a 16
difference.  17

Okay.  And today in the exhibits that 18 Q.
are before you, can you find an example that 19
youʹve prepared of a graph of an electronic 20
transient?  21

Yeah.  I have several, of course. 22 A.
Can you first tell us what the exhibit 23 Q.

number is that youʹre looking at? 24
Yeah.  Frankly, Iʹm not sure I can 25 A.

39
read ‐‐ oh, the writing here.  I think this 1
says ‐‐ 2

At the bottom right‐hand ‐‐ 3 Q.
Oh, itʹs Exhibit ‐‐ yeah, EX8.  Yes, 4 A.

Iʹm looking at EX8 here. 5
And what does ‐‐ what ‐‐ you prepared 6 Q.

this exhibit; correct? 7
Yes, I did.  8 A.
All right.  What does it depict?  9 Q.
Well, there are various, if you will, 10 A.

wiggles in the waveform.  Right?  ʺOscillations,ʺ 11
to use fancy speech about it.  But the oscillation 12
thatʹs in the middle is clearly an electronic 13
transient.  The ones to the left probably are not. 14

THE COURT:  Just a moment.  Itʹs really 15
helpful, I think, if this could be shown on the 16
evidence presenter while weʹre talking about it 17
rather than have to go back over that again.  18

Do you have a copy, Mr. McAllister, 19
that you could put on?  The witness will be able 20
to see that, as well, and he might even be able to 21
use the annotation feature to point out what it is 22
heʹs referring to.  23

Thatʹs ‐‐ 24
THE WITNESS:  Yeah, thatʹs fine.25

40
THE COURT:  Itʹs not a very good picture, 1

and I donʹt know why.  I donʹt know if those 2
arms ‐‐ perhaps ‐‐ can you ‐‐ is that good enough 3
for you to ‐‐ perhaps you could zoom in.  4

THE WITNESS:  I donʹt have my reading 5
glasses.  But, that aside, yes.  6

THE COURT:  Could you zoom in and ‐‐ there.  7
And perhaps slide it over so that itʹs centered a 8
bit more.  There.  9

MS. WHELAN:  Your Honor, Iʹm sorry.  Is this 10
Exhibit 8?  Because ‐‐  11

THE COURT:  Thatʹs what weʹre going to do 12
now, is identify what exhibit weʹre referring to. 13
BY MR. McALLISTER:14

Exhibit 8 is from the June 10th, 2010, 15 Q.
recording; correct? 16

Thatʹs correct, yes.  17 A.
And it ties into the transcript at page 18 Q.

4, line 6; correct? 19
Thatʹs correct.  20 A.
And there is a label, ʺsignature and 21 Q.

ambient soundsʺ; correct? 22
Thatʹs correct. 23 A.
Now, could you tell us what it is this 24 Q.

chart or this exhibit shows to you? 25

41
Well, as Iʹve said previously, time 1 A.

runs along the horizontal axis.  I canʹt read 2
these numbers, but on the original, it is possible 3
to read these numbers as to the times.  4

All right.  5 Q.
THE COURT:  Iʹm actually concerned, because 6

it seems like weʹre not getting a very bright 7
projection.  Perhaps it just needs to warm up a 8
bit.  But go ahead.  Iʹm thinking ahead to the 9
jury trial next week.  But go ahead, Dr. Papcun.10

THE WITNESS:  Sure.  Well, the oscillations 11
that are on the left well may be what Iʹve called 12
ʺambient sounds,ʺ and theyʹre probably not ‐‐ 13

THE COURT:  Just so weʹre ‐‐ letʹs ‐‐ when 14
you say ʺambient sounds,ʺ Iʹm thinking of the kind 15
of background noise that youʹve referred to, doors 16
shutting, things of that sort.  So, when you use 17
that term, is that what youʹre referring to?  18

THE WITNESS:  Yes, thatʹs what I mean. 19
THE COURT:  All right.  Not the ‐‐ what is 20

the word ‐‐ let me go back to my notes.  Not the 21
electronic transient that you referred to?  22

THE WITNESS:  Precisely.  And thatʹs the 23
distinction I want to draw here.  24

THE COURT:  All right.  25
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BY MR. McALLISTER:1

Go ahead.  2 Q.
All right.  Whereas the more pronounced 3 A.

‐‐ sharper, if you will ‐‐ oscillation towards the 4
middle, thatʹs an electronic signature.  It 5
represents higher frequencies.  Itʹs shorter in 6
time.  7

And although I canʹt read the numbers 8
off this somewhat fuzzy depiction of the graph 9
here, I think you will find itʹs within ‐‐ well, I 10
know because Iʹve looked at it in the original.  11
Itʹs in ‐‐ within a few thousandths of a second.  12
And this high‐frequency, sharp pulse, I can tell 13
you on the basis of having looked at many and on 14
the basis of my experience and also understanding 15
of how these things are produced, that this is an 16
electronic signature kind of transient that Iʹm 17
distinguishing from other ambient sounds. 18

THE COURT:  Okay.  You have indicated that 19
the distinguishing characteristics are that the 20
electronic transient is both more pure and more 21
rapid than signals that are resulting from ambient 22
sound.  What is it about looking here or the data 23
that youʹve obtained that shows us that it is more 24
pure in the sense that the ‐‐ well, Iʹll let you 25

43
tell me what you mean when you say ʺpureʺ and/or 1
in terms of being more rapid.  Looking at the 2
chart and looking at the other sounds to the left, 3
they appear to be more closely bunched but still 4
relatively comparable in terms of ‐‐ if time is 5
the horizontal axis here, they at least seem 6
within a range and not considerably different.  7

And I need to know what it is ‐‐ I 8
mean, itʹs not enough just to say that, based upon 9
experience, you know what this is.  Youʹve got to 10
tell me why you know it is and what is it about 11
that that tells you, as an expert, that, in fact, 12
it is an electronic transient, not the result of 13
ambient background noise.  14

THE WITNESS:  Well ‐‐ 15
THE COURT:  Yes.  And if you would bring the 16

microphone around.  And unless you are going to 17
use ‐‐ you can use your finger as a illustrator on 18
the screen there if you want to, but you probably 19
donʹt need to get too close to that unless youʹre  20
going to illustrate something.  But go ahead, 21
Dr. Papcun.  22

THE WITNESS:  Certainly.  Well, on the one 23
that Iʹm describing as an electronic signature, 24
you will see that, given the amplitude ‐‐ that is 25

44
to say, the range of the oscillation ‐‐ this is 1
greater than those other ones.  It dies off more 2
quickly, at least given the initial amplitude.3

And the bends, if you will, are 4
sharper.  And what that means, the sharper bends 5
mean that this has higher frequencies as a 6
component, and those high ‐‐ 7

THE COURT:  Is that what you meant by ʺpure 8
soundʺ?  Is it higher frequencies or less mixing 9
of frequencies?  10

THE WITNESS:  No.  In this case, higher 11
frequencies is different from a pure sound.  12

THE COURT:  All right.  So is that another 13
telltale characteristic of electronic transient, 14
is greater variation in frequency?  15

THE WITNESS:  No.  Higher frequency.  16
THE COURT:  Well, not ‐‐ right.  Higher 17

frequency rather than variation in frequency. 18
THE WITNESS:  Yeah.  Yeah.  Exactly.  19
THE COURT:  Okay.  20
THE WITNESS:  And these sharp bends indicate 21

higher frequencies.  22
BY MR. McALLISTER:23

Now, in terms of a transient or an 24 Q.
electronic signature, in reviewing both the tapes 25

45
of June 9th and June 10th, how many did you find, 1
approximately?  2

In both cases, there were ‐‐ I didnʹt 3 A.
count them, but I can give you a very reasonable 4
ballpark ‐‐ there were dozens of these electronic 5
signatures apparent. 6

All right.  7 Q.
In some cases, it wasnʹt clear whether 8 A.

it was an electronic signature or an ambient 9
sound, but there were dozens of clear ones.  10

How does ‐‐ in your opinion, what can 11 Q.
you tell us from a scientific point of view that 12
the presence of an electronic signature or an 13
electronic transient ‐‐ what does that mean to a 14
lay person?  15

Well, youʹve got to consider the 16 A.
possible sources.  It can be editing.  It can be 17
equipment malfunction.  It can be turning 18
something on or off.  19

However, whatever the particular source 20
is, it tells you that there is some defect in the 21
recording there, assuming that you donʹt 22
intentionally want to record equipment defects or 23
editing or turning something on or off.  24

If your purpose is just to get a true 25
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and accurate recording of whatever happened under 1
these circumstances, they shouldnʹt be there; or 2
they, at very least, demand explanation.  You have 3
to know why each one is there.  4

All right.  And you canʹt tell us at 5 Q.
this point in time why theyʹre there; you just 6
simply know theyʹre there; correct? 7

Well, thatʹs right.  I can tell you the 8 A.
possible sources.  Yeah.  Frankly, I didnʹt have 9
control of this equipment, and so I canʹt tell you 10
the source of each of these.  11

All right.  Do you have another example 12 Q.
there, Dr. Papcun?  Exhibit ‐‐ 13

This is called ʺExhibit 10.ʺ  14 A.
All right.  Could you tell us what ‐‐ 15 Q.

first of all, tell us how Exhibit 10 was created.  16
Or how is it made?  17

Well, this was done with my software, 18 A.
the Sound Forge software.  Listened to the 19
recording.  I found suspicious, if you will, 20
clicks or transient events, and then I zoomed in 21
on them.  This is zoomed in extremely close.  So 22
we have eight‐thousandths of a second shown here.  23

And it exhibits basically the same 24
characteristics as the one I showed you 25

47
previously.  Itʹs a pretty clear example.  Itʹs 1
brief.  It has high frequencies.  It exhibits 2
exponential decay in a way that you would expect 3
from an electronic signature.4

Many parts are relatively pure; that is 5
to say ‐‐ not all of it, but many parts show that 6
it contains essentially a single frequency.  You 7
see that by the smooth parts as it tapers off.  8

So, on the basis of what I see here, 9
this is a good example of an electronic signature 10
and not some sound like a ‐‐ if you will, 11
something being dropped or a door closing or 12
something like that.  13

In your experience and training and 14 Q.
education, are ‐‐ is it important to determine 15
whether there is an echo event? 16

Yes, it is.  17 A.
All right.  Can you, first of all, 18 Q.

explain what an echo is or what an echo event is? 19
Well, an echo is what you hear when you 20 A.

walk up to a cliff, I suppose, and say ʺhelloʺ; 21
and a while later, it says ʺhelloʺ back to you, or 22
you hear the word ʺhello.ʺ  23

Echos happen all the time every day.  24
In this courtroom right here, there is an echo.  25

48
And when you sing in the shower, your voice sounds 1
resonant because of echos.  Usually, you donʹt 2
take note of them.  You donʹt hear them as 3
distinct from the original sound, but sounds in 4
the real world produce echos all the time 5
everywhere. 6

But an electronic signature or 7 Q.
transient does not produce an echo; correct? 8

Thatʹs right.  Yeah.  It was never a 9 A.
sound in the real world.  10

Okay.  Why is a ‐‐ why is the echo 11 Q.
important to you, or an echo event?  12

Well, itʹs one very useful way of 13 A.
determining whether something was just a sound 14
being recorded in the real world, whereas a lack 15
of an echo indicates that you have an electronic 16
signature rather than ‐‐ and probable, you know, 17
either an edit or a machine defect or a switch 18
being thrown on or off or something like that, as 19
opposed to some ambient sound.  20

In this case, in examining the June 9th 21 Q.
and June 10th recordings, what did you look for in 22
terms of echos or echo events? 23

Well, after the clicks that I heard and 24 A.
then made graphs of, I looked for the echos to see 25

49
whether or not it would ‐‐ to help me determine 1
whether or not it was an electronic signature or 2
just some ambient background happenstance sound. 3

What did you find? 4 Q.
There was a group that I have 5 A.

indicated, roughly 50 events, that were not door 6
closings or ambient sounds.  They were not events 7
where somebody dropped something or something like 8
that.  9

Does that mean, in your opinion, that 10 Q.
there was some type of electronic change in the 11
recording?  12

Exactly so, yes.  13 A.
All right.  And, as you said, that 14 Q.

could be somebody editing the recording; correct?  15
Absolutely, yes.  16 A.
It could be a malfunction in the 17 Q.

machinery or the device being used? 18
Well might.  19 A.
All right.  Anything else it could be? 20 Q.
Anything else what?  21 A.
Anything else it could be?  Lack of 22 Q.

power?  23
Okay, yes.  That would be, presumably, 24 A.

a defect in the equipment, a lack of power, yes.  25
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A disconnection of the microphone, for example, 1
would normally make this kind of a signature.  2

Okay.  Did you examine the June 9th and 3 Q.
June 10th recordings for what we laymen call 4
ʺgapsʺ? 5

Yes, I did.  6 A.
How did you do that?  7 Q.
A very similar graph is most useful 8 A.

here, and another kind of a graph is also useful.  9
I donʹt have an exhibit that would show the other 10
kind of graph, but I made the other kind, as well.11

The other kind is called a spectrum 12
delay ‐‐ ʺdisplay,ʺ I meant.  Sorry.  A spectrum, 13
similarly, has time going along the horizontal 14
axis.  15

The vertical axis is different, though.  16
It shows frequencies, lower pitch on the bottom, 17
higher pitch towards the top.  And typically you 18
will get, from a spectral display, a place where 19
the background sounds just go away.  20

And same thing here with this waveform 21
graph.  The waveform, as it were, goes away.  It 22
flat‐lines, if you will.  23

I think that there is a valid, 24
actually, analogy between this kind of a display 25
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and a flat line in a heart monitor.  You know, in 1
a heart monitor, you see this ‐‐ very similar kind 2
of a waveform flow by on the screen, and you can 3
see sometimes, under unfortunate circumstances, a 4
flat line.  5

Well, on this display, when there is a 6
real gap in the recording, you see a flat line.  7

Did you ‐‐ were you able to tell how 8 Q.
many gaps were in the tapes?  9

I donʹt know the overall answer, but 10 A.
itʹs much fewer than the other signals, but I know 11
that there were at least three ‐‐ 12

All right.  13 Q.
‐‐ in the June 9th recording.  In 14 A.

fact ‐‐ no, let me correct that.  At least four.  15
And I know that there were some, but I donʹt know 16
how many there were, in the June 10th recording.  17

And do you ‐‐ or can you say how long 18 Q.
the gap was, whether it was a microsecond or 15 19
minutes?  20

Well, thatʹs the interesting thing 21 A.
about a gap in a recording.  Even if ‐‐ even if 22
the gap in the recording was, letʹs say, one 23
second or less than a second, you cannot tell and 24
you have no way of knowing actually what the time 25
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covered in reality really was.  I mean, it may 1
have just been that one second, or it may not.  2
You just canʹt tell.  3

What would cause a gap in a recording?  4 Q.
Well, again, an equipment malfunction 5 A.

well might do it.  Or, as in the Nixon tapes, it 6
might have been done purposely by your secretary 7
or by anybody.  An attempt to copy the tapes at 8
some point.  If youʹre putting more than one 9
together, a gap would be very common in that 10
situation.  So ‐‐11

THE COURT:  When you say ʺput one together,ʺ 12
do you mean consolidate two tapes into one?  13

THE WITNESS:  Yes.  Thank you.  Thatʹs what 14
I wish I had said.  15
BY MR. McALLISTER:16

What is voice morphing?  17 Q.
Itʹs a technology that involves 18 A.

changing of voice so it sounds like a different 19
voice.  For the simplest variety of voice 20
morphing, you can buy programs or gadgets that 21
will change a manʹs voice into a womanʹs voice and 22
vice versa.  23

But in order to try to make one 24
personʹs voice sound like that of another, you 25

53
need somewhat more sophisticated techniques; but 1
within limits, it can be done.  2

How easy is it for a person who does 3 Q.
not have your education and experience to edit a 4
tape ‐‐ excuse me ‐‐ a recording that ‐‐ like June 5
9th and June 10th? 6

To do simple editing is absolutely 7 A.
trivial, and people can do it with free software 8
available over the Internet.  Actually, a good 9
deal of the software available for free over the 10
Internet is really quite sophisticated and is 11
capable of doing an excellent job.  12

But directly, the answer is, for simple 13
editing tasks, itʹs just easy.  14

All right.  Is it easy to insert words? 15 Q.
Absolutely.  16 A.
Is it easy to take out words? 17 Q.
Even easier, for the most part.  18 A.
Okay.  Directing your attention to a 19 Q.

MITRE ‐‐ M‐I‐T‐R‐E ‐‐ Technical Report prepared by 20
Patrick M. Howard.  21

Did you get an opportunity to look at 22
this briefly this morning or early this afternoon?  23

Yes, I have.  24 A.
All right.  Are you familiar with the 25 Q.
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Edi ‐‐ E‐D‐I ‐‐ Tracker for the detection of 1
tampering in digital audio recordings?  2

Yes, I am.  Not in great detail, but in 3 A.
the essentials, yes, I am.  4

MS. WHELAN:  Your Honor, I apologize.  5
Objection as to the foundation.  Also, this 6
witness hasnʹt disclosed that he did any 7
EdiTracking. 8

THE COURT:  Well, thatʹs what I think weʹre 9
going to find out here.  At this point, if he 10
didnʹt use EdiTracking, it obviously is not 11
relevant.  12

But I certainly will give 13
Mr. McAllister some leeway and see where weʹre 14
going here.  But I guess I have already indicated 15
what I think of its relevance.  If the doctor 16
didnʹt use it or perhaps Mr. Walsh or someone else 17
used it, I guess weʹll find out.  18
BY MR. McALLISTER:19

Okay.  Dr. Papcun, itʹs true that 20 Q.
Mr. Walsh used the EdiTracker analysis; correct? 21

To my knowledge, yes, but I donʹt know 22 A.
that for a fact.  But thatʹs my understanding. 23

All right.  Well, you reviewed his 24 Q.
work, did you not?  25

55
Yes, I did.  1 A.
All right.  And youʹre familiar with 2 Q.

the EdiTracker; correct? 3
Yes, I am.  4 A.
And can you tell us what digital 5 Q.

processing is? 6
Well, with any recording of this sort, 7 A.

it either originated as or is turned into, really, 8
a set of numbers.  Then you perform mathematical 9
operations on those numbers in order to reveal 10
certain characteristics of the signal.  11

You can make graphs with them.  You can 12
determine the frequencies that are in them and 13
many other characteristics. 14

In essence, is that what you were 15 Q.
performing?  16

Yes.  Well, first of all, I did the 17 A.
graphs; thatʹs pretty straightforward.  But then I 18
did the spectral analysis.  That turns the 19
information into an estimation of the different 20
frequencies that are present.  21

Okay.  What is harmonic consistency 22 Q.
analysis? 23

Well, first of all, I have to tell you 24 A.
what harmonics are.  25

56
Okay.  1 Q.
Sorry.  Itʹs just necessary.  2 A.
When any note is played, letʹs say, on 3

a piano, all right, the string vibrates at a 4
certain frequency, and that gives it its pitch.  5
But at that same time, that string is vibrating at 6
other frequencies, as well.  7

So if you hit middle A on a piano, 8
typically thatʹs 440 times a second vibrating back 9
and forth.  But itʹs not that simple with 10
real‐world objects, as I alluded to previously. 11

Itʹs also going to do a more complex 12
motion and vibrate at 880 times a second.  Thatʹs 13
a harmonic.  So the multiples of the fundamental 14
frequency ‐‐ in this case, 440, then our 880 and 15
double that and so forth and triple it and so on.  16
Because things in the real world just move in 17
complicated ways.  18

Harmonic analysis, then, is an analysis 19
of the frequencies of all of these harmonics.  20

THE COURT:  Is the same object moving at 21
different frequencies, or is there a sympathetic 22
response by similar objects?  Iʹm not quite sure 23
Iʹm tracking with you.  24

When you say itʹs more complicated than 25

57
simply a ‐‐ was it middle A vibrating at 440 times 1
a second, that then you also will have these 2
harmonics which will be vibrating at different 3
frequencies, 880 and so on.  Is it the same object 4
giving off different frequencies at the same time 5
or ‐‐ 6

THE WITNESS:  I think I appreciate the 7
question, Your Honor.  And if I may wave around 8
with my hands, which Iʹm afraid might be difficult 9
to capture here, the string goes back and forth, 10
okay, 440 times a second.  11

But itʹs not that simple, in that it 12
also is going to move in a sideways direction, 13
like this (indicating).  And thatʹs going to 14
happen at a faster frequency.  15

Because, effectively, whatʹs happening 16
to make this sideways movement occur is that the 17
string is divided in half.  So this half will be 18
vibrating, but itʹs going to go faster because 19
itʹs shorter than the original piano string.  20

So the very same object can, and does, 21
in fact, move in this more complex way.  And 22
thatʹs related to the richness of the sound that a 23
piano string gives you.  You donʹt just get one 24
note, even though you hit only one note. 25
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THE COURT:  I think I understand that.  So 1

the middle A is actually made up of a number of 2
different frequencies that create, I guess, this 3
richer sound?  4

THE WITNESS:  Exactly.  5
THE COURT:  All right.  Go ahead.  6
THE WITNESS:  Thatʹs what you want out of a 7

piano.  8
Flutes actually, for the most part, 9

donʹt have that sound.  They donʹt sound as rich 10
as a piano.  They have a more pure sound to them.  11
BY MR. McALLISTER:  12

Dr. Papcun, Iʹd like to ask you a 13 Q.
question based upon the information provided by 14
the government in the scholarly article written 15
about EdiTracker.  And Iʹd like to know whether 16
you agree with this statement:  That ʺthe 17
EdiTracker operates automatically, and it combines 18
three powerful methods of tracking for 19
auto‐tampering traces.ʺ20

Do you agree with that?  21
I disagree with one aspect of it, if I 22 A.

might say. 23
THE COURT:  Well, just a moment.  But you 24

have, in fact, used EdiTracker, and you are 25

59
familiar with its use?  Because I think thatʹs the 1
foundation we need to know before we have an 2
answer to that question.  3

Because you didnʹt use it here; 4
correct?  5

THE WITNESS:  No.  I ‐‐ in fact, I observed 6
Mr. Walsh using it.  7

THE COURT:  All right.  8
THE WITNESS:  So I looked over his shoulder, 9

as it were.  Actually, I ‐‐ to some trivial 10
extent, I drove it myself.  But for the most part, 11
I used it by looking over his shoulder while he 12
was using it.  13
BY MR. McALLISTER:14

So the question was:  In terms of 15 Q.
trying to determine whether an audio or recording 16
has had traces of tampering, EdiTracker is a good 17
analysis or good system to use?  18

Yes.  If I may address your first 19 A.
question now.  Let me explain my cavil, if you 20
will, with it.  21

To call it ʺautomatic,ʺ thatʹs wrong.  22
None of these programs ‐‐ I mean, they may 23
function automatically, but any decision made is 24
not and should not be automatic.  It requires 25
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judgment on the person ‐‐ on the part of the 1
person who is using the machine.  2

Okay.  In other words, someone who is 3 Q.
using EdiTracker has to have education, 4
experience, and an understanding of what theyʹre 5
seeing.  6

Exactly.  And thatʹs the sense in which 7 A.
I argue with the word ʺautomatic.ʺ 8

All right.  EdiTracker is a system 9 Q.
designed to find whether or not an audio recording    10
has traces of tampering; correct?  11

Absolutely.  12 A.
And it relies upon tracking of digital 13 Q.

processing, harmonic consistency analysis, and 14
background noise analysis; correct?  15

Yes.  Exactly.  16 A.
And that is what you were doing in your 17 Q.

examination of these tapes on June 9th and June 18
10th; correct? 19

No.  I didnʹt use EdiTracker, but I did 20 A.
use those processes.  21

All right.  Dr. Papcun, have you formed 22 Q.
any opinions about the authenticity of the June 23
9th and June 10th recordings?  24

Yes, I have.  25 A.

61
And what is your opinion?  1 Q.
I have determined that there are 2 A.

serious questions with respect to the authenticity 3
of the recordings; that it appears to me that 4
there are defects in the recording that would 5
render them inauthentic; and itʹs quite clear that 6
whatever is on these recordings is not entirely 7
whatever occurred in the real environment being 8
recorded.  9

All right.  Can you say to any 10 Q.
certainty that, in fact, the tapes were edited? 11

Well, if by ʺediting,ʺ you mean spliced 12 A.
and conjoined ‐‐13

Yes.  14 Q.
‐‐ no.  No, I donʹt have that opinion.  15 A.
All right.  Can you say that the gaps 16 Q.

that you noted were, in fact, intentionally done 17
by anyone?  18

Oh, no way that I address intention.  I 19 A.
can only tell you the scientific facts that I see 20
on the recordings.  21

All right.  What would you tell to a 22 Q.
lay ‐‐ a jury, a group of folks without training 23
in this area, about this recording in laymanʹs 24
terms?  25
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Well, is the word ʺinauthenticʺ a 1 A.

laymanʹs term?  If so, I would use that.  But I 2
would say, ʺLook, whatever happened in the course 3
of these recordings, this recording does not 4
represent that and only that.ʺ  5

Why?  6 Q.
Well, I see the electronic signatures.  7 A.

I see the gaps.  I know of the harmonic 8
inconsistencies that, again, show ‐‐ Iʹm not sure 9
what ‐‐ they show defects in the recording; thatʹs 10
for sure.  Whether or not they show that the 11
equipment is not working right or something else, 12
that I donʹt know for sure.  13

But I know, just as I said, this 14
recording does not contain what was being picked 15
up and only that.  So, in that respect, theyʹre 16
defective.  17

In your field, Doctor, what does an 18 Q.
anomaly in a recording mean?  19

Well, in this context, it would be an 20 A.
electronic signature.  Again, itʹs something that 21
doesnʹt represent that reality thatʹs supposed to 22
have been recorded.  23

Did you find anomalies in listening and 24 Q.
examining the June 9th and June 10th recordings?  25

63
Yeah.  There were two main kinds of 1 A.

anomalies.  They were the gaps and these 2
electronic signatures.  3

MR. McALLISTER:  Thank you, Dr. Papcun. 4
Thatʹs all I have, Your Honor. 5

THE COURT:  Ms. Whelan, before we start, let 6
me just ask a question.  7

EXAMINATION8
BY THE COURT:9

When you say that these ‐‐ there are 10 Q.
serious questions about the authenticity of the 11
recordings, what I take from that ‐‐ and one of 12
the concerns I have is ʺauthenticityʺ is a legal 13
term.  Itʹs a part of foundation that ‐‐ but in 14
the legal world, all it means is that it is what 15
its proponent says that it is, which in this case, 16
I suspect Ms. Whelan or Mr. Haws is going to say 17
it is a recording of communications.  Thatʹs all 18
it means.  19

And, frankly, the standard for its 20
admission is fairly low.  It simply has to be 21
enough evidence from which a finder of fact could 22
conclude that it is, in fact, a reasonably 23
accurate tape recording.  24

What I take you to mean, though, by the 25
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term ʺauthenticity,ʺ is that it is not exactly 1
reflective of what really happened and what words 2
were spoken in whatever communication may have 3
taken place, if any.  And that breakdown, if you 4
will, between, I guess, the real environment and 5
what is picked up in the recording just means that 6
there are some artifact ‐‐ whatʹs the word weʹve 7
used? ‐‐ electronic signatures, gaps, things that 8
just indicate that something is less than pure, 9
less than one hundred percent accurate in terms of 10
what actually was said if we had actually been 11
sitting there listening.  12

Is that a fair representation?  13
That is absolutely a fair 14 A.

representation.  I might want to go a little 15
further in certain respects. 16

Okay.  17 Q.
Okay.  First of all, thank you for 18 A.

correcting me about the legal interpretation 19
of ‐‐ 20

I knew you were talking ‐‐ although I 21 Q.
suspect you have been around the courtroom long 22
enough, someone has probably talked to you or 23
mentioned that before about authenticity.  But ‐‐  24

No.  Actually, they have not. 25 A.
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Well, I assumed we were talking about 1 Q.

different things, somewhat different things.  2
But, yeah, I did intend the other sense 3 A.

of it.  4
Okay.  5 Q.
And the only addition that I would make 6 A.

to what you said is that, particularly with 7
respect to the gaps, where we donʹt know how long 8
that reality might possibly have been ‐‐ it might 9
have been only as long as the gap on the tape, but 10
we donʹt know that, and we canʹt know it ‐‐ and 11
with respect to these other things, well, they may 12
be adventitious events or not.  They could 13
indicate splice.  Iʹm not saying they do, but Iʹm 14
saying we donʹt know. 15

We donʹt know what it is or why it is 16 Q.
that they vary from the actual environment in 17
which the statements were made or not made.  All 18
we know is that theyʹre there, and they make the 19
recording less than pure.  20

Yes, Your Honor.  21 A.
THE COURT:  All right.  22

CONTINUED DIRECT EXAMINATION23
BY MR. McALLISTER:24

Dr. Papcun, do you think it would 25 Q.
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United States Courts, District of Idaho

66
assist the jury or the triers of fact if you 1
provided an opinion that these recordings were 2
suspicious? 3

MS. WHELAN:  Your Honor, I object.  Thatʹs a 4
decision for the court to make.  5

THE COURT:  Well, Iʹll allow the witness to 6
answer and explain why, because itʹs the answer to 7
that further question, ʺwhy,ʺ which may inform the 8
courtʹs decision as to whether it will, in fact, 9
help or assist the finder of fact.  10

But youʹre correct, Ms. Whelan, that 11
that is for the court to decide.  But youʹre going 12
to be ‐‐ there is going to be a further follow‐up 13
question as to not only whether it will assist the 14
finder of fact, but why do you think it will.  15

THE WITNESS:  Well, frankly, I would not be 16
comfortable using the word ʺsuspiciousʺ because 17
that seems to have kind of a moral judgment 18
attached to it, and I just want to report on the 19
scientific facts.  And I canʹt use ʺauthentic,ʺ or 20
perhaps I ought to use that word. 21

THE COURT:  Well, actually, the jury ‐‐ the 22
jury will not ‐‐ the question of authenticity is 23
for the court.  So you can use whatever term is a 24
term that would be used by someone in your field.  25

67
And I donʹt want you to limit your vocabulary in 1
any fashion, because the question of authenticity 2
is something weʹll discuss with the attorneys, not 3
with the jury.  4

THE WITNESS:  All right.  In that case, I 5
would say that these recordings donʹt accurately 6
and completely reflect whatever happened when it 7
was being recorded and nothing other than that.8

So as to whether or not that is a 9
suspicious circumstance according to the juryʹs 10
judgment, I would leave the word ʺsuspicionʺ to 11
the jury.  But I could certainly tell them about 12
these problems with the recording; and then, using 13
context and whatever other information that they 14
might bring do it, I think that the combination 15
would, as I would understand, enable the jury to 16
make the best possible judgment as to whatʹs going 17
on here in this situation.  18

MR. McALLISTER:  Thank you, Dr. Papcun.  19
THE COURT:  Ms. Whelan, we could take a 20

short break.  Do you want to go now?  All right.  21
MS. WHELAN:  Judge, Iʹm concerned of us 22

getting done today, and we have got people from 23
all over. 24

THE COURT:  I am, as well.  Fortunately for 25

68
me, Iʹm free tomorrow morning.  Perhaps not so 1
fortunate for you all if we canʹt get it all done 2
today.  But go ahead.3

MS. WHELAN:  Thank you.4
THE COURT:  But we are going to take a 5

break.  I canʹt go for four hours without some 6
kind of a break or even three and a half.  So, 7
within the next 15, 20 minutes, weʹll probably 8
take a break.  9

MS. WHELAN:  Okay. 10
THE COURT:  So maybe youʹll be done in 15 or 11

20 minutes, but weʹll see.  Go ahead.12
MS. WHELAN:  Thank you.  13

CROSS‐EXAMINATION 14
BY MS. WHELAN:15

Good afternoon, Dr. Papcun.  16 Q.
Good afternoon.  17 A.
My name is Traci Whelan.  Iʹm an 18 Q.

assistant United States attorney in the 19
Coeur dʹAlene office of the United States 20
Attorneyʹs Office, and I do have some questions 21
for you, Iʹm sure you can imagine.  22

You completed your report on February 23
28th that you authored and sent to Mr. McAllister; 24
is that correct? 25

69
I donʹt have the date before me, but 1 A.

Iʹm comfortable to take your word for it.  2
If you look at whatʹs been marked ‐‐ 3 Q.

and it does have a tag on it ‐‐ as United States 4
Exhibit A, looking at the top there.  Can you see 5
that?  6

Yes.  7 A.
And is that you?  George Papcun? 8 Q.
Yes.  9 A.
And looking at the date ‐‐ and itʹs 10 Q.

addressed to Mr. McAllister ‐‐ and, I guess ‐‐ I 11
hate to move these things because I know it makes 12
people nauseous, but Iʹm going to try to make it 13
closer; then if I have to move it, I will.  14
Apologizing to people ahead of time.  15

Is that the report that you authored to 16
Mr. McAllister? 17

Yes, it is.  18 A.
Okay.  And that is February 28th; 19 Q.

correct? 20
Thatʹs correct.  21 A.
When did you receive the CDs that you 22 Q.

evaluated?  23
I donʹt remember.  24 A.
Do you have any idea?  25 Q.
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UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF IDAHO

UNITED STATES OF AMERICA,

                                 Plaintiff,

            v.

EDGAR J. STEELE,

                                 Defendant.

Case No. 2:10-CR-148-BLW

MEMORANDUM DECISION AND
ORDER

INTRODUCTION

The Court has before it Defendant’s Third Motion to Continue Trial (Dkt. 128.) 

For the reasons explained below, the Court will deny the motion.

BACKGROUND

Early in this case the Court appointed the Federal Defenders to represent

Defendant.  A jury trial was initially scheduled for August 16, 2010.  On July 17, 2010,

Defendant filed a motion to continue the trial and to extend the time for filing pretrial

motions.  Defendant asked for a sixty-day continuance.  (Dkt. 23.)  A few days later, the

Government filed a Superseding Indictment, and Defendant supplemented his motion to

continue by asking that trial be continued until November 2010.  The Court granted the

motion and set trial for November 1, 2010, with all pretrial motions due October 4, 2010. 

(Dkt. 32.)  On October 5, 2010, Defendant filed a second motion to continue.  (Dkts. 53
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& 59.)  Defendant suggested that the case was complex, and he asked for a six-month

continuance.  The Court granted a four-month continuance, and set trial for March 7,

2011, with all pretrial motions due February 4, 2011.

At a January 26 status conference, Defendant’s attorney informed the Court and

the Government that Defendant would be filing the motion for substitution of counsel. 

On February 7, 2011, Defendant filed that motion.  At a hearing on the motion for

substitution, Defendant’s new attorney asked for another continuance of the trial date and

to extend the deadline for providing notice of expert evidence of a mental condition

pursuant to Rule 12.2.  The Court denied the motion to continue the trial, but extended the

deadline for pretrial motions and for providing notice of expert evidence of a mental

condition to February 9, 2011.  The Court gave Defendant until February 16, 2011 to file

any expert witness reports.  In turn, the Court gave the Government until February 18,

2011 to designate additional experts.

ANALYSIS

The Ninth Circuit is guided by four factors when it reviews a district court’s

decision on a motion to continue: “(1) the extent of appellant’s diligence in his efforts to

ready his defense prior to the date set for hearing . . . (2) how likely it is that the need for

a continuance could have been met if the continuance had been granted . . .(3) the extent

to which granting the continuance would have inconvenienced the court and the opposing

party, including its witnesses . . . (4) the extent to which the appellant might have suffered

harm as a result of the district court’s denial.”  U.S. v. Rivera-Guerrero, 426 F.3d 1130,
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1138-39 (9th Cir. 2005). 

1. Diligence 

Defendant contends that his new attorney, Robert McAllister, has not had time to

adequately prepare for trial because he has only been counsel of record since February 7,

2011.  However, this case has been pending for more than eight months, and Defendant

chose to wait until one month before trial to have Mr. McAllister enter his appearance.  

Why Defendant waited until one business day after the deadline for filing pretrial

motions and notices is unclear to the Court.  Defendant may be suggesting that he could

not have retained counsel earlier because the Government seized his silver coins as

evidence, and that he needed those coins to pay counsel.  However, counsel has made it

clear that half the coins were returned to Defendant’s wife early in this case, and

Defendant’s wife has been willing to pay for the defense.  More importantly, Defendant

did not ask the Government to return the coins until late January or early February 2011,

seven months into the case.  Once the request was made, the Government promptly

returned the coins after reaching a stipulation to admit photographs of the coins as

evidence at trial. 

Moreover, Defendant did not retain Mr. McAllister because of any breakdown in

the relationship with his public defenders.  Mr. McAllister stated during the February 7

hearing that the Federal Defenders had done excellent work in terms of preparing the case

for trial.  He further stated that he had to convince Defendant to seek an extension of the

trial date.  
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The Court is also skeptical of Defendant’s suggestion that the Federal Defenders

did not provide Mr. McAllister with access to the discovery in the case until February 16,

2011, or that Mr. McAllister only recently learned about the degree of preparation done

by the Federal Defenders regarding expert witnesses.  At the February 7 hearing, Mr.

McAllister specifically stated that he has “been involved in this case since . . . November. 

And [he has] been working on it closely with Mr. Peven and Ms. Moran [the Federal

Defender attorneys] steadily.”  Moreover, at the February 7 hearing, the Court

specifically ordered the Federal Defenders to remain available to Mr. McAllister on a

consulting basis, and to make any experts and investigators available to him.  There is no

evidence before the Court that the Federal Defenders disobeyed that order or otherwise

impeded Mr. McAllister’s access to the information. 

Defendant’s argument that the Government waited until less than thirty days

before trial to depose a witness in Ukraine is also less than accurate.  Counsel for the

Government indicated that it had a stipulation with the Federal Defenders which would

have removed the need for the Ukrainian witness.  When Mr. McAllister substituted in as

counsel of record, he chose not to agree to that stipulation.  That is his choice, but it does

not change the fact that the stipulation was agreed to by previous counsel, and the Court

has not heard from previous counsel that no such stipulation existed.  Again, by his own

admission, Mr. McAllister has been working closely and steadily with the Federal

Defenders on this case since last November, which makes it hard to believe he only

recently learned about the stipulation.
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For these reasons, the Court finds that Defendant’s lack of diligence is the main

reason for any lack of preparation at this point.  Accordingly, this factor weighs against a

continuance.

2. Need For Continuance Would Not Be Met If Continuance Granted 

Defendant requests a continuance so his attorney will have adequate time to

prepare for trial.  Specifically, he requests more time to retain and prepare expert

witnesses and other potential witnesses.  As explained above, Defendant wholly failed to

meet the Court’s initial deadline for filing pretrial motions and giving his Rule 12.2

notice.  The Court already extended that deadline once.  The Court gave Defendant five

additional days to file pretrial motions and his Rule 12.2 notice, plus an extra week to

disclose expert reports.  Moreover, the Court explained this ruling to Defendant before it

granted the motion to substitute counsel, and asked if Defendant still wanted to proceed

with the substitution.  The Court made it clear that the only real possibility for a

continuance would be if Defendant’s expert disclosures triggered a need for the

Government to request an Independent Medical Exam.  Even then, the Court explained, a

continuance would not be automatic. Through Mr. McAllister, Defendant indicated that

he still wanted to proceed with the substitution of counsel.

Additionally, the Court finds that Defendant’s own choices caused any need for

additional time to prepare for trial.  A defendant and defense counsel cannot make tactical

choices simply to delay trial.  The public has a right to a speedy trial.  18 U.S.C.

§ 3161(h)(7(A).  Granting a continuance in such situations would forever cause delays. 
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As Mr. McAllister stated himself, he has been working closely and steadily with the

Federal Defenders in this case since November 2010.  Thus, Mr. McAllister has the

benefit of the work done by the Federal Defenders for the previous seven months.  He

also had three months from November to February 7 to work with the Federal Defenders

in preparing for trial.  He had even more time to prepare motions and expert reports once

the Court extended the pretrial motions deadline beyond February 4.  As the Court noted

above, The Court does not know why Mr. McAllister’s waited until one business day

after the pretrial motions deadline to make a formal appearance in this case.  But defense

counsel’s collaboration with the Federal Defenders is evidenced by his own statements

and by the fact that he recently provided the Government with the expert report of Dr.

Fox dated September 22, 2010.  

Therefore, the Court cannot see how extending the deadlines and trial date again

will make any difference in counsel’s ability to adequately prepare for trial.  Defendant

has not provided the Court with any real detail or explanation as to what additional

experts he wishes to retain and what the testimony of those experts would cover.  There is

no reason for the Court to believe that, if the continuance were granted, Defendant’s

situation would be materially different 45 days from now.  Thus, granting the requested

continuance would do nothing more than delay the trial. Accordingly, this factor also

weighs against a continuance. 

3. Inconvenience to Court and Government

The inconvenience to the Court is substantial.  The District of Idaho is extremely
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busy and has only two District Judges to preside over criminal trials.  The District of

Idaho is also unique because the judges are required to, in essence, “ride circuit”

presiding over all criminal trials in three different courthouses separated by hundreds of

miles across the State.  This adds to the Court’s time commitments and makes re-

scheduling hearings and trials difficult.

Months ago the Court set aside two weeks to try this case beginning March 7.  The

Court informed the parties that moving the trial would wreak havoc on the Court’s

calendar.  If the trial is moved again, the Court will need to find another two-week period

to try the case, and the Court will be left with a two-week hole in its calendar that it

cannot fill at this late date.  This would be an inconvenience to the Court.1  

The Government has also expressed that it will encounter certain inconveniences if

the trial is continued.  Government counsel expressed a concern that the lead AUSA

prosecuting this matter has plans to take another position with the Department of Justice. 

Delay in the trial may affect those plans or require the Government to transition this case

to another attorney. 

4. Prejudice

Denying the motion to continue will not harm or prejudice Defendant.  Defendant

and Mr. McAllister have had ample time to prepare for trial in this matter.  As explained

1 While recognizing the challenge which a continuance will create for its docket, the
Court is not basing its decision on that factor.  If the continuance were otherwise justified, the
Court would have found the time to reschedule the trial. 
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in detail above, any failure to adequately prepare for trial was caused by Defendant’s own

decisions and trial strategies.  The Court cannot allow a party to create the circumstances

needed to require a continuance.  The problem facing Defendant is that the requested

continuance has not been justified.  As noted above, defense counsel (1) has been at work

on this case for months, (2) has worked closely with the Federal Defender’s office during

that time frame, (3) entered a late appearance in the case for no particular reason, and (4)

has not provided the Court with any real detail or explanation as to what additional

experts he wishes to retain and what the testimony of those experts would cover. 

Accordingly, the Court will deny the motion to continue. 

5. Exculpatory Evidence

In his motion to continue, Defendant stated that the Government has not provided

him with a critical tape containing potentially exculpatory evidence.  Presumably,

Defendant is referring to tape recording that allegedly captures Defendant and the co-

defendant discussing the murder-for-hire plot.  Defendant has not provided the Court with

any details about the tape or why he believes it contains exculpatory evidence.  However,

the Government failed to respond to Defendant’s suggestion that it has not provided

Defendant with any such tape.  Therefore, the Court will require the Government to file a

statement with the Court acknowledging or denying that it has not provided Defendant

with a tape containing exculpatory evidence so the Court can better address the issue. 

The Court may require a telephonic hearing on the matter after it receives the

Government’s submission if the Court believes the issue is requires reconsideration of the
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motion to continue. 

ORDER

IT IS ORDERED:

1. Defendant’s Third Motion to Continue Trial (Dkt. 128) is DENIED.

2. The Government shall file a statement acknowledging or denying that it has

not provided Defendant with a tape containing exculpatory evidence on or

before Wednesday, March 2, 2011 at 5:00 p.m. 

        DATED:  March 1, 2011

                                                         
         Honorable B. Lynn Winmill
         Chief U. S. District Judge
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CERTIFICATE OF SERVICE 

 
 I HEREBY CERTIFY that I am an employee of the United States Attorney’s 

Office for the District of Idaho, and that on November 30, 2012, one copy of the 

foregoing GOVERNMENT’S SUPPLEMENTAL EXCERTS OF RECORD, 

VOLUME II of II, was mailed, postage prepaid, to the persons listed below:  

 
Dennis P. Riordan 
Donald M. Horgan 
Riordan & Horgan  
523 Octavia Street 
San Francisco, CA 94102 
 
Wesley Winfield Hoyt 
Law Office of Wesley Hoyt 
165 Deerfield Drive 
Clearwater, ID 83552 
 
 
 
 
       s/ Angela Nyland                         
       Angela R. Nyland 
       Paralegal   
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