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I. THIS COURT SHOULD REMAND THE MATTER FOR AN
EVIDENTIARY HEARING ON, AND SUBSTANTIVE RESOLUTION
OF, APPELLANT’S TIMELY PRESENTED CLAIM ALLEGING
INEFFECTIVE ASSISTANCE OF COUNSEL

In his opening brief (“AOB”), appellant Steele recounted his submission of

a prima facie claim of ineffective assistance of counsel (“IAC”) to the district

court prior to judgment and in accordance with the requirements of Fed.R.Crim.P.

33(b)(2).  Because the claim was timely presented under that Rule, rather than to

the district court after entry of its judgment or for the first time on appeal, the

district court was wholly authorized to consider and resolve the claim on the

merits.  The record, however, establishes that the lower court believed it had no

discretion to hear the claim and was instead required to defer it for resolution on

collateral review.  The district court’s erroneous conclusion that it had no

discretion itself constituted an abuse of that very discretion. 

Furthermore, prior to the time the new trial motion was decided, the district

court had relieved appellant’s original counsel, whom the court had previously

faulted for failing to present evidence at trial from an available expert defense

witness—a witness the court had described as “key” to the defense case.  The

district court was thus in an ideal position to address the IAC claim based on the

record before it. 

The court was likewise ideally situated to explore the extra-record evidence

of the original counsel’s malfeasance, which led to his disbarment, his (sealed)

federal indictment, and his dismissal as Mr. Steele’s counsel prior to the hearing

on the new trial motion. Such evidence, much of it known to but concealed by the

1
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government, substantiated Steele’s claim that outside pressures on his original

counsel had gravely compromised his performance on Mr. Steele’s behalf.  

Thus, given the circumstances surrounding the presentation of the IAC

claim, the district court should have recognized and exercised its discretion to

convene a hearing, as requested by Steele; conducted other fact-finding as

appropriate; and decided the claim on the merits.  This Court should therefore

reverse the judgment against Steele in its entirety and remand the matter for this

purpose.

The government’s response to this argument, as set forth in its Appellee’s

Brief (“AB”), alternates between misconstruing and ignoring the contentions

actually advanced by Steele, and flatly mischaracterizes the record as well.  Steele

considers the central arguments advanced by the government in turn.

A. Appellant’s IAC Claim Was Timely Filed Pursuant to Rule
33(b)(2)

As a preliminary matter, the government has never disputed, either in the

district court or on appeal, that the supplemental new trial motion filed by

defendant’s substitute counsel, Wesley Hoyt, was timely filed under Fed.R.Crim.P.

33(b)(2).  Nor could the government contend otherwise, given that original

counsel timely filed his new trial motion within the 14 day period imposed by that

subdivision; the district court approved various extensions of time to supplement

the motion; and attorney Hoyt timely filed the disputed IAC claim within the

extended period.  See appellant’s opening brief (“AOB”), at 33 and discussion

therein. See also Fed.R.Crim.P. 33(b)(2); Advisory Committee Note to 2005

2

Case: 12-30005     01/22/2013          ID: 8482904     DktEntry: 34     Page: 8 of 34



Amendment (court may extend time limits under Rule 33(b)(2)); Rule 45(b)(1);

Eberhart v. United States, 546 U.S. 12 (2005) (holding that rules setting time

limits for defendant's motion for new trial grounded on a reason other than newly

discovered evidence are not “jurisdictional” but, instead, nonjurisdictional claim-

processing rules, such that government forfeits defense of untimeliness where not

timely raised in district court).

B. Because Appellant Timely Presented His IAC Claim
Under Rule 33(b)(2), the Rule Governing Treatment
of IAC Claims First Presented on Appeal is
Completely Inapplicable

The government asserts that no governing precedent addresses the

conditions under which a district court should consider a prejudgment IAC claim

on the merits “at the trial level.” AB at 17.  Such consideration, the government

speculates, might be required only where the record already before the district

court conclusively establishes counsel’s ineffective assistance.  Id.  Otherwise, the

government continues, the district court can and should adhere to the “usual

course” of exercising its discretion to defer resolution of the claim to post-appeal

collateral review.  RB, at 15-18; id., at 16, citing United States v. Hanoum, 33 F.3d

1128, 1131 (9th Cir. 1994) for proposition that “[t]he usual course is to consider

[ineffective assistance] claims in  collateral proceedings.”) According to the

government, the district court here properly exercised its “discretion” in deferring

consideration of the claim because there was nothing so special or extraordinary

about that claim or counsel’s trial performance that the district court should have

departed from the “usual course” followed in “run of the mine” cases like this one.

3
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AB, at 15-22.

In so responding, the government, like the district court, completely ignores

the distinction between IAC claims timely presented prior to judgment under Rule

33((b)(2), on the one hand, and those presented for the first time on appeal, on the

other.  Instead, and again like the district court, the government imports and

applies the elements of the latter rule, already discussed and distinguished in

appellant’s opening brief (at 40-43).1

This Court succinctly described the first-raised-on-appeal rule in United

States v. Jeronimo, 398 F.3d 1149 (9th Cir. 2005), as follows: 

[A]s a general rule, we do not review challenges to the
effectiveness of defense counsel on direct appeal. United
States v. McKenna, 327 F.3d 830, 845 (9th Cir.2003). 
. . .

The rationale for our general rule, as explained in United
States v. Birges, 723 F.2d 666, 670 (9th Cir.1984), is that
ineffectiveness of counsel claims “usually ... cannot be
advanced without the development of facts outside the
original record.” Stated another way, a “[c]hallenge [to
effectiveness of counsel] by way of a habeas corpus
proceeding is preferable as it permits the defendant to
develop a record as to what counsel did, why it was
done, and what, if any, prejudice resulted.” [United
States v.] Laughlin, 933 F.2d [786,] 788-89.

We have recognized two extraordinary exceptions to this

1  As noted in the opening brief (at 40-41), in rejecting Steele’s claim on
procedural grounds, the district court relied on the Ninth Circuit’s unpublished
and non-binding decision in United States v. Ross, 442 Fed.Appx. 290, 292 (9th
Cir. 2011).  The essential rule invoked by Ross is that the Court of Appeal should
defer IAC claims that have not been properly presented and developed in the
district court in the first instance.  That rule, while sound, has no application to the
case at bar, and the government’s reliance on it here is patently misplaced. 

4
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general rule: We have permitted ineffective assistance
claims to be reviewed on direct appeal in the unusual
cases (1) where the record on appeal is sufficiently
developed to permit determination of the issue, or (2)
where the legal representation is so inadequate that it
obviously denies a defendant his Sixth Amendment right
to counsel. United States v. Daychild, 357 F.3d 1082,
1095 (9th Cir.2004).

Jeronimo, 398 F.3d 1149, 1155-56.

The government contends that Steele did not satisfy the “exceptions” to the

rule applying to an IAC claim first raised on appeal, as they are described above. 

But because Steele did not first raise his IAC claim on appeal but did so instead

before the district court prior to judgment under Rule 33(b)(2), the first-time-on-

appeal rule and its underlying rationale are simply beside the point.

Unlike a court of appeal confronting an IAC claim that has not been

factually developed, a district court responding to a pre-judgment IAC claim

properly and timely brought under Rule 33(b)(2) is the proper forum for initiating

that factual development.  Such development, moreover, is the precise means by

which an alleged IAC claim is explored and substantiated and an adequate record

generated for purposes of meaningful appellate review.  Resolution of such a

claim prior to judgment under Rule 33(b)(2), moreover, furthers the interest in

judicial economy. See, e.g., United States v. Brown, 623 F.3d 104, 113-14 (2nd

Cir. 2010); United States v. Jensen, 2010 WL 3809988 (E.D. Wash. 2010).  For

these reasons, a district court’s authority and obligation to consider an IAC claim

is far broader and more meaningful than it is where the claim is not properly raised

prior to judgment in the district court and/or is first raised in the course of appeal.   

5
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The government’s attempt to invoke the standard for IAC claims first raised

on appeal is unpersuasive for several additional reasons.

First, the Supreme Court has recognized that an ineffective assistance claim

may properly be considered on the merits in connection with a properly filed new

trial motion in the district court, as indicated in Strickland v. Washington, 466 U.S.

668 (1984), the seminal decision on the issue.  See id., at 697 (“The principles

governing ineffectiveness claims should apply in federal collateral proceedings as

they do on direct appeal or in motions for a new trial.” [Emphasis added]).

Second, unlike Rule 33(b)(1), Rule 33(b)(2) by its terms authorizes a

criminal defendant to challenge a conviction on grounds other than “newly

discovered evidence. ” Under this Circuit’s precedent, IAC qualifies as one such

other ground.  See United States v. Del Muro, 87 F.3d 1078 (9th Cir. 1996)

(Defendant who brings a timely new trial motion under Rule 33(b)(2) is entitled to

have new counsel appointed because trial counsel whose performance is being

challenged would have conflict of interest in arguing his own ineffectiveness.)

Indeed, appellant has located no binding precedent, and appellee cites none,

holding that a district court is even authorized to decline and defer substantive

consideration of an IAC claim so long as the defendant presents it in compliance

with Rule 33(b)(2)’s time limits, as opposed to proffering it under Rule 33(b)(1) or

first raising it on appeal. 

Third, precedent from other Circuits expressly recognize the propriety of

district court resolution of IAC claims presented prior to judgment under Rule

6
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33(b)(2).  As the Fourth Circuit stated in United States v. Smith, 62 F.3d 641 (4th

Cir. 1995) (discussed in AOB, at 41-42):

[W]e briefly summarize the proper means of advancing
ineffective assistance claims in this circuit. They are
much the same as the Seventh Circuit recently elaborated
in United States v. Taglia, 922 F.2d 413 (7th Cir.1991)
(Posner, J.), cert. denied sub nom. McDonnell v. United
States, 500 U.S. 927 ... (1991). A claim of ineffective
assistance of counsel may be brought as a motion for
new trial based on “other grounds” under
Fed.R.Crim.P. 33. United States v. Woods, 812 F.2d
1483 (4th Cir.1987). Such a motion may be filed
regardless of whether the bases for the claim are evident
in the trial record. See, e.g., Taglia, 922 F.2d at 417;
United States v. Logan, 861 F.2d 859, 863 (5th
Cir.1988); United States v. Pinkney, 543 F.2d 908, 915
(D.C.Cir.1976). In either event, of course, it must be
filed within seven days of the verdict (or within such
further time as may, within that period, be fixed). Just as
the district court has broad discretion in resolving a new
trial motion, United States v. Arrington, 757 F.2d 1484,
1486 (4th Cir.1985), so too does it enjoy discretion
whether to hold an evidentiary hearing on the motion.
United States v. Sands, 968 F.2d 1058, 1066 (10th
Cir.1992), cert. denied, 506 U.S. 1056 ... (1993); United
States v. Hedman, 655 F.2d 813, 814 (7th Cir.1981).

Smith, 62 F.3d at 650-51 (parallel citations omitted).

Much more recently, the Sixth Circuit similarly recognized the nature and

breadth of the district court’s authority to adjudicate IAC claims that are timely

presented under Rule 33(b)(2). In United States v. Munoz, 605 F.3d 359 (6th Cir.

2010), the Court stated:

[I]t is widely agreed that Rule 33’s “interest of justice”
standard allows the grant of a new trial where substantial
legal error has occurred. See United States v. Wall, 389
F.3d 457, 474 (5th Cir.2004) (stating that “any error of
sufficient magnitude to require reversal on appeal is an

7
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adequate ground for granting a new trial” (quoting 3
Charles Alan Wright, Federal Practice & Procedure §
556 (3d ed.2004))); Kuzniar, 881 F.2d at 470 (stating
that Rule 33 relief is available where “the substantial
rights of the defendant have been jeopardized by errors
or omissions during trial”); United States v. De Miranda,
No.2008-20, 2008 WL 5412848, at *3 (D.Vi. Dec. 29,
2008) (stating that Rule 33 relief is available where
defendant “show[s] ... reversible error at his trial”). A
violation of Munoz's Sixth Amendment right to effective
assistance of counsel clearly meets this standard. See 
United States v. Bass, 460 F.3d 830, 838 (6th Cir.2006)
(acknowledging that defendant may “s[eek] a new trial
on the ground that his counsel allegedly rendered
ineffective assistance”); accord United States v. Russell,
221 F.3d 615, 619 (4th Cir.2000); United States v.
Mojica, 984 F.2d 1426, 1452 (7th Cir.1993); United
States v. Sands, 968 F.2d 1058, 1066 (10th Cir.1992);
United States v. Brown, 476 F.2d 933, 935
(D.C.Cir.1973).10

United States v. Munoz, 605 F.3d 359, 373-74 (6th Cir. 2010) (Emphasis added). 

See also United States v. Armstrong, 2006 WL 1835828 (W.D. Pa. 2006), at *3-*4

(citing cases from most circuits authorizing resolution of IAC claims brought

under Rule 33(b)(2), as opposed to those asserted as “new evidence” under Rule

33(b)(1)). 

Fourth, the Second Circuit’s decision in United States v. Brown, supra,

discussed at AOB 40, 42, is highly persuasive as to the circumstances that not only

permit but require a district court to entertain an IAC claim timely asserted in a

new trial motion prior to judgment.  The Court in Brown considered the district

court’s decision to defer substantive consideration of such a claim.  Responding to

the same argument the government advances here in defense of the district court’s

ruling, the Court in Brown stated:

8
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We are perplexed by the assertion that a trial court must
invoke an appellate court's rubric and require a defendant
to use his one § 2255 motion to raise an ineffective
assistance claim post-judgment, particularly when the
district court is in a position to take evidence, if
required, and to decide the issue pre-judgment.

Id., 623 F.3d at 113 (Emphasis added).  

Brown went on to identify two factors that, in the Court’s view, had

required the district court to reach the defendant’s claim.  First, at the time the

IAC claim was presented, the court had relieved the defendant’s trial counsel as

defendant’s attorney, “and at that point had no good reason to postpone inquiry

into the merits of [the defendant’s IAC] claim.” 623 F.3d at 113-14. Second, and

again when the claim was presented, the events and developments known to the

district court indicated that it was “facial[ly] plausible.” Id.  In addition, as the

Court observed in closing its discussion,

Had the district court held a hearing . . . it would have
created a record from which this Court could have
decided the merits of the claim on direct appeal. Absent
such a hearing, this Court's ability to address an
ineffective assistance claim on direct appeal is decidedly
limited.

623 F.3d at 114.  For these reasons, the Court in Brown declared that it had “no

trouble concluding that the district court should have considered Marks's claim

prior to the imposition of the sentence.”  623 F.3d at 113.  The Court accordingly

remanded the matter to the district court with instructions that it engage in

appropriate fact-finding as to the merits of the defendant’s claim.  Id., at 114.

The precise circumstances surrounding the submission of the Brown

9
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defendant’s IAC claim were present when Mr. Steele’s substitute counsel

submitted his IAC claim in the present matter.  At that point, Mr. McAllister and

Mr. Amendola, the subjects of claim, had been relieved as Mr. Steele’s counsel.

Furthermore, Mr. Steele had demonstrated the facial plausibility of his claim,

including but not limited to his substantiated allegations that (1) McAllister and

Amendola had rendered deficient performance in failing to present available and

compelling expert evidence that would have undermined a finding that the

recordings of the purported Steele-Fairfax recordings were authentic and reliable;

and (2) the prosecution and district court had expressly acknowledged that the

authenticity of the recordings was the critical issue in the case.  See AOB, at 28-35

(describing counsel’s inexcusable omissions, as recognized by district court); id.,

at 28-29 (quoting statements by prosecution acknowledging recordings as the

critical evidence in the case); ER 236 (RT 1360) (district court describes recording

expert Papcun as “key defense witness.”).)

Indeed, in its previous opposition to Mr. Steel’s motion for summary

reversal, the government itself identified reasons why the district court in this

matter should have heard defendant's IAC claim on the merits:

The district court was in an ideal position to review
counsel's actions during pretrial and pretrial proceedings. 
The district court had reviewed defense counsel's
extensive briefing in pretrial motions and presided over a
Daubert hearing and a trial.  The court had before it the
affidavits of Mr. McAllister and Mr. Amendola which
were filed months before the court issued it’s [sic] order
denying the motion for new trial.

See Ninth Cir. Dkt. No. 11, summary reversal opposition, at 9-10.  All this is to

10
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say that, as in Brown, “the district court [was] in a position to take evidence, if

required, and to decide the [IAC] issue pre-judgment.”  Id., 623 F.3d at 113.

Finally, while it ignores the Supreme Court’s recognition in Strickland,

supra, that IAC claims may be considered on the merits where presented in

motions for a new trial, the government instead repeatedly cites Massaro v. United

States, 538 U.S. 500 (2003).  See AB, at 15-16  

Massaro addressed the question whether the failure to raise an apparently

viable ineffective assistance claim for the  first time on direct appeal constituted a

procedural default barring later presentation of the claim under 28 U.S.C. § 2255. 

The Court answered that question in the negative, reasoning that requiring counsel

to raise the claim in the first instance on appeal would not promote the default

rule’s objectives of conserving judicial resources and protecting finality.  Id., at

504-05.  Significantly, the Court stated:  

Under the rule we adopt today, ineffective-assistance
claims ordinarily will be litigated in the first instance in
the district court, the forum best suited to developing the
facts necessary to determining the adequacy of
representation during an entire trial.  The court may
take testimony from witnesses for the defendant and the
prosecution and from the counsel alleged to have
rendered the deficient performance. [. . .] In addition, the
§ 2255 motion often will be ruled upon by the same
district judge who presided at trial. The judge, having
observed the earlier trial, should have an advantageous
perspective for determining the effectiveness of counsel's
conduct and whether any deficiencies were prejudicial.

Massaro, 538 U.S. at 505-06 (Emphasis added; internal citations omitted)

Massaro did not expressly address the issue whether an ineffective

11
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assistance claim that is timely presented to the district court prior to judgment and

under Rule 33(b)(2) should ordinarily be heard by the district court prior to the

appeal.  But every element of Massaro’s analysis, including its concerns with

ensuring an adjudication by the “the forum best suited to developing the facts,”

conserving judicial resources, and protecting the interest in finality, supports that

conclusion, at least under the circumstances appearing when the district court was

presented with the IAC claim in the present matter.

C. The District Court Committed Reversible Error Because It
Failed to Recognize, Much Less Exercise, Its Discretion to
Consider the IAC Claim on the Merits

In rejecting Steele’s IAC claim, the district court declined to exercise any

discretion of any kind at all, much less the broad discretion established and

recognized in the cases Steele cited in his opening brief and above.  See AOB, at

40-44. The government’s only response to this argument is a suggestion that the

district did, in fact, assess the merits of the IAC claim before rejecting it as

premature under its “usual rule” analysis.  AB, at 17-18. On this point, the

government relies on an excerpt from the district court’s colloquy with attorney

Amendola, one of Steele’s original counsel, on July 6, 2011, following the trial but

well before the hearing on the motion for a new trial. Id., at 18. 

The hearing at which the court made the statements cited by the government

concerned defendant’s application to substitute Mr. Hoyt in place of McAllister

and Amendola as defendant’s counsel for purposes of the remaining district court

proceedings.  The court’s cited statements to Amendola did not, and did not
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purport to, address the question whether or not the representation by Mr.

McAllister and/or Mr. Amendola had been constitutionally effective within the

meaning of Strickland v. Washington, supra.  Indeed, the deficient performance

arising from original trial counsel’s failure to call expert Papcun and a host of their

other errors and omissions had not even been alleged at the time of the hearing,

since Mr. Hoyt was only then entering the case on Mr. Steele’s behalf.  All of this

plainly appears from considering the entirety of the July 6, 2011, hearing

transcript, as set forth in appellant’s supplemental excerpts of record (“ASER”)

submitted with this reply.  See ASER, at 4-14.   

Furthermore, in the cited excerpt, and contrary to the government’s

summary, the district court expressly stated that its observation of McAllister’s

conduct of the trial had not disclosed any ethical failings by McAllister of the type

—e.g., stealing from clients, etc. (see AOB, at 31-32)—that had led to his

Colorado disbarment.  ASER at 9 (7-6-11 RT 15-16).  Those failings, particularly

if further developed, would have been relevant to Mr. Steele’s IAC claim as later

advanced by Mr. Hoyt, but the issue of McAllister’s ethical failings of the type

described by the district court could not in itself resolve the question whether his

representation at Steele’s trial was constitutionally deficient under Strickland.

Indeed, as to that question, the district court during the trial had expressly found

that the failure to present testimony from “key defense witness” Papcun had been a

“problem of the defense’s own making.”  (ER 236 [RT 1360-61])

/ /

13

Case: 12-30005     01/22/2013          ID: 8482904     DktEntry: 34     Page: 19 of 34



In addition, the substance of the district court’s ruling itself conclusively

refutes the notion that the district court ever reached the merits of the IAC claim.  

Finally, Steele argues that his counsel was ineffective.
The proper procedure for challenging the effectiveness
of counsel is by a collateral attack on the conviction
under 28 U.S.C. § 2255, after a full record can be
developed. See U.S. v. Ross, 2011 WL 2678832 (9th Cir.
2011)(unpublished)(affirming denial of motion for new
trial based on ineffective assistance). Therefore, the
Court will not consider this argument.  

See AOB at 35, citing Dkt. 312, at 17-18; ER 18-19 (Emphasis added)  This order

could not be clearer that, based on its (mis)understanding of the governing law, the

district court was not considering the IAC argument at all. 

Thus, as Steele has contended, the central abuse of discretion that appears

here arises from the district court's refusal, based on its fundamental error of law,

to recognize and exercise its discretion in the first instance vis-a-vis the IAC

claim.  AOB at 42;  Koon v. United States, 518 U.S. 81, 100 (1996) (“A district

court by definition abuses its discretion when it makes an error of law.”); United

States v. Miller, 722 F.2d 562, 565 (9th Cir. 1983) (“As a general rule, the

existence of discretion requires its exercise” [citing Dorszynski v. United States,

418 U.S. 424, 443 (1974) and condemning district court's adherence to

“categorical” rules where exercise of discretion is warranted]); United States v.

Mancinas- Flores, 588 F.3d 677, 683 (9th Cir. 2009) (holding a discretionary

decision must show proper consideration of all factors). In response to Steele’s

contention that the district court failed to exercise its discretion, thereby abusing

it, the government offers nothing but misdirection.   This Court should therefore
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reject such diversion out of hand. 

D. The IAC Claim Was Facially Viable  

The government next argues that this Court should find that the district

court properly exercised its discretion because the IAC claim, considered as an

objective matter, was not a strong one.  AB, at 18-22.  Citing the volume of work

done by original trial counsel, the government contends that there was no

“breakdown” in the adversarial process.  AB, at 18-20.  The government also

seeks to dismiss the significance of defense expert Papcun’s testimony at the

Daubert hearing, never presented at trial, which testimony, the government

contends, was “of little value” because “the Government had a strong case even

absent the recordings” challenged by Papcun.  AB, at 20-21.

There are several problems with these arguments.  First, Mr. Steele timely

presented a facially viable IAC claim to the district court, which erred in refusing

to consider it on substantive grounds.  As a result, the record relating to the claim

has not been sufficiently developed to permit this Court to conduct an informed

and meaningful review of it here, on appeal.  This Court, therefore, must decline

the government’s invitation that it engage in its own post-hoc assessment of the

IAC claim without the benefit of a developed record since this Court is in no

position to do so. Given that the district court should have, but failed to, develop

the record, the remedy is to remand the matter for a hearing, other additional fact-

finding, and substantive resolution of the claim. 

/ / 
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Second, to the extent the facial validity of Steele’s IAC claim is deemed

relevant by this Court, it is not the volume of the work done by original trial

counsel or the fact of their participation at trial that governs resolution of the IAC

claim. Rather, the specific question is that articulated in Strickland, supra, i.e., (1)

whether counsel’s performance fell below objective standards of reasonableness

and (2), if so, whether it prejudiced the petitioner, that is, whether “there is a

reasonable probability that, but for counsel’s unprofessional errors, the result of

the proceeding would have been different.”  466 U.S. at 694.

“The result of a proceeding can be rendered unreliable, and hence the

proceeding itself unfair, even if the errors of counsel cannot be shown by a

preponderance of the evidence to have determined the outcome.”   Strickland, 466

U.S. at 696).  Furthermore, “[E]ven an isolated error of counsel [may violate the

right to effective assistance] if that error is sufficiently egregious and prejudicial,”

Murray v. Carrier, 477 U.S. 478, 496 (1986), and the mere fact that an attorney

may generally be characterized as “an experienced and able criminal trial lawyer”

cannot serve to defeat a claim of ineffectiveness against him, United States v.

Williams, 615 F.2d 585, 594 (3rd Cir. 1980).  See also United States v. Cronic,

466 U.S. 648, 656-57, n.20 (1984) (“ [T]he type of breakdown in the adversarial

process that implicates the Sixth Amendment is not limited to counsel's

performance as a whole— specific errors and omissions may be the focus of a

claim of ineffective assistance as well.)     

/ / 
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In light of this standard, to suggest that this Court rule on the present record

and as a matter of law that McAllister’s performance, including but not limited to

the failure to present the Papcun testimony, could not have constituted ineffective

assistance is specious. As a preliminary matter, nowhere in its argument does the

government dispute that the failure to ensure Papcun’s presence was anything

other than deficient performance—i.e., that Mr. Steele has satisfied the first

element of the Strickland test.  Accordingly, the government’s sole challenge to

the IAC claim rests on the notion that the inexcusable failure to present the Papcun

testimony was not prejudicial to Steele.  

No such inference can possibly be drawn from the present record.  The

government conceded in its new trial opposition in the district court that Papcun

was a “renown [sic] expert.” Dkt.305, at 37, and, as Steele has noted, AOB, at 28-

29, the prosecution repeatedly described the purported Fairfax-Steele recordings

as the “key” and “critical” evidence in the case, see Singh v. Prunty, 142 F.3d

1157, 1163 (9th Cir. 1998) (“[i]n the adversarial process, the prosecutor, more

than neutral jurists, can better perceive the weakness of the state's case.”).  The

district court, too, described Papcun as a “key defense witness.”   ER 236 (RT

1360).  And there can be no question upon a fair review of the transcript of the

Daubert hearing, ER 268-304, SER 332-45, and particularly those portions of the

transcript on which Steele relies, AOB, at 29-30, that Papcun’s testimony, had it

been admitted, would have raised serious doubts about whether the purported

recordings of the Fairfax-Steele conversations were real at all.  See, e.g., ER 284
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[4-20-11 RT 49, stating that roughly 50 “events” on recordings could indicate

editing of recordings]; ER 287-88 [4-20-11 RT 60-63, stating conclusion, inter

alia, that “there are serious questions with respect to the authenticity of the

recordings” and that there are apparent “defects in the recordings that would

render them inauthentic”]; ER 289 [4-20-11 RT 67, stating that the recordings

“don’t accurately and completely reflect whatever happened when it was being

recorded;”] ER 292 [4-20-11 RT 80, affirming statement that recordings are not a

true and valid representation of reality and are unreliable].  See also ER 305-06

[Papcun report, introduced as government Exhibit A during Daubert hearing and

again stating, at p. 2, that the June 9th and June 10th recordings “do not represent a

true and valid representation of reality and . . . are unreliable.”].  

Furthermore, the IAC motion presented the district court with a host of

other errors and omissions by McAllister that cannot be resolved against Steele on

the present record.  See ER 113-132.  And, of course, the motion also included

allegations and extrinsic evidence of McAllister’s malfeasance that led to his

disbarment while defendant Steele’s trial was in progress. Such malfeasance could

have and should have been explored by the district court. Taglia, supra, 922 F.2d

at 417; Logan, supra, 861 F.2d at 863; Pinkney, supra, 543 F.2d at (all holding

that defendant may pursue IAC claim under Rule 33(b)(2) whether or not bases for

claim are matters appearing in trial record).2  Such exploration would have

2 Although McAllister concealed the disbarment proceedings during the trial
itself, ER 136-37 (McAllister affidavit), the district court was well aware of those
proceedings and the concluding disbarment by the time the new trial motion was
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disclosed that the government had concealed its own accusations against and

indictment of McAllister, which provided strong support for Steele’s overarching

claim that McAllister did not and could not effectively represent Steele at trial.

On the present record, this Court cannot reject Steele’s IAC claim on the

grounds that he was not prejudiced by his trial counsel’s failings. 

E. Defendant Sought an Evidentiary Hearing in the District
Court

Finally, the government argues that Steele cannot challenge the failure to

conduct an evidentiary hearing on the IAC claim because he never requested one

in the district court.  AB, at 21.  The factual claim is simply wrong.  In his reply in

support of his new trial motion, under the heading “Ineffective Assistance of

Counsel,” defendant’s substitute counsel, Mr. Hoyt, stated:

The record is filled with examples of lack of
performance by Defendant’s counsel that significantly
prejudiced his case. The Strickland v. Washington test
having been met, the trial court should hold a hearing to
determine the extent thereof and whether it is the basis
for a new trial.

Id., at 16 (emphasis added).  

Appellant timely presented his IAC claim under Rule 33(b)(2) and sought a

hearing to which he was entitled. United States v. Navarro-Garcia, 926 F.2d 818,

822 (9th Cir. 1991) (“Unless the court is able to determine without a hearing that

heard.  Appellant’s Supplemental Excerpts of Record (“ASER”), at 4-14
(substitution of counsel hearing).  Indeed, the impact of the disbarment
proceedings on counsel’s performance constituted a major element of substitute
counsel’s IAC claim.  ER 116, 123 (motion); ER 136-37 (McAllister affidavit).  
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the allegations are without credibility or that the allegations if true would not

warrant a new trial, an evidentiary hearing must be held.”)  To  require Mr. Steele,

beset by continuing medical problems, RT 737-38, 887-91, to endure continuing

appellate proceedings as a condition to vindicating his right to proceed on the

claim forthwith would be a grave injustice.  See United States v. Jensen, 2010 WL

3809988 (E.D. Wash. 2010).  This Court should reverse and remand with

instructions that the IAC claim be developed and resolved on the merits.

II. THE DISTRICT COURT COMMITTED PLAIN ERROR WHEN IT
FAILED TO REQUIRE A UNANIMOUS VERDICT AS TO THE
FACTUAL BASIS FOR THE "INTERSTATE TRAVEL" ELEMENT
ALLEGED IN AND/OR INCORPORATED INTO COUNTS ONE,
TWO, AND THREE

For the most part, appellant Steele considers the argument in support of this

claim fairly joined by the present briefing.  He submits the following brief replies

to the government’s central contentions.

First, strictly speaking, given that Mr. Steele has challenged the district

court’s instructions rather than the indictment itself, the issue before the Court is

not whether the indictment was duplicitous, see AB at 22-24, although appellant

contends that it was, see AOB, at 56.  The precise issue instead is whether the

instructions generated a significant potential for confusion concerning the factual

basis for the charge under 18 U.S.C. § 1958.  See AOB at 53-54; United States v.

Anguiano, 873 F.2d 1314, 1318 (9th Cir. 1989); United States v. Echeverry, 719

F.2d 974, 975 (9th Cir.1983).  

/ /
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Significantly, the government effectively concedes Steele’s claim that,

under the instructions as given, jurors could well have disagreed whether the

“interstate travel” element was satisfied by any of three instances in which Cyndi

Steele or Larry Fairfax crossed the Idaho state line. AB, at 26.3  For this reason

alone, the district court’s failure to require unanimity on that element ran afoul of

this Court’s governing precedent.

Second, the gist of the government’s argument is a conclusory claim that

this case is governed by Schad v. Arizona, 501 U.S. 624 (1991) (plurality opinion). 

AB, at 25-26.  But unlike the alternative mental state theories on which jurors may

permissibly rely for purposes of finding a defendant guilty of first-degree murder

under a state criminal statute, as discussed in Schad, causing another to travel in

interstate commerce stands alone as an independent and expressly identified

element of a federal § 1958 violation4 that does not admit of any alternative means

of proof.

3  Nor does the government dispute Steele’s contention that if the failure to
require unanimity invalidated the conviction on Count One, that same infirmity
invalidated the convictions on Counts Two and Three, each of which incorporated
proof of the Count One charge as a factual predicate. See AOB, at 57-59. 

4  As this Court stated in United States v. Ritter, “A section 1958 violation
consists of the following elements: 1) to travel or cause another to travel in
interstate commerce, 2) with the intent that a murder be committed, 3) as
consideration for the receipt of or promise to pay anything of pecuniary value. See
§ 1958.”  See also United States v. Driggers, 559 F.3d 1021, 1023 (9th Cir. 2009)
(citing Ritter and further condensing statement of elements as follows: “[We have]
described the elements of a section 1958 violation as “1) to ... cause another to
travel in interstate commerce, 2) with the intent that a murder be committed” for
hire. . .) (emphasis added).)
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This case is accordingly governed by Richardson v. United States, 526 U.S.

813 (1999), in which the Court held that the jury in a continuing criminal

enterprise case must unanimously agree not only that defendant committed some

“continuing series of violations,” but also about which specific “violations” make

up that “continuing series.”  As Richardson stated, “[I]f the [CCE] statute makes

each “violation” a separate element, then the jury must agree unanimously about

which three crimes the defendant committed.”  Id., at 818.  Because, in the present

case, 18 U.S.C. § 1958 expressly makes causing another’s interstate travel a

separate offense element, the jury was likewise required to agree concerning its

specific factual basis.

Fundamental due process concerns invoked in Richardson and drawn from

Schad itself bolster the foregoing conclusion.  Thus, as the Court in Richardson

observed:  

[T]his Court has indicated that the Constitution itself
limits a State's power to define crimes in ways that
would permit juries to convict while disagreeing about
means, at least where that definition risks serious
unfairness and lacks support in history or tradition.
Schad v. Arizona, 501 U.S., at 632-633 . . .  (plurality
opinion); id., at 651 ... (Scalia, J., concurring) (“We
would not permit ... an indictment charging that the
defendant assaulted either X on Tuesday or Y on
Wednesday ...”)

In the present case, as in the hypothetical posed by Justice Scalia, the facts

that could support a finding on the travel element of the alleged § 1958 offense

were fundamentally different.  It was Cyndi Steele who traveled across state lines

on one potential occasion, while it was Larry Fairfax on two others.  See AOB, at
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46-47, and citations contained therein.  The travel occurred on three potential

occasions, each at least a week apart.  The specific purposes Steele purportedly

had in mind on all such occasions was factually distinguishable.  And there were

sound reasons why jurors could have rejected the factual showing as to any one of

the three travel events.  See AOB, at 56-57.  Accordingly, the precise hypothetical

condemned by Justice Scalia in Schad, as quoted by the Court in Richardson, is

implicated by the instructions read by the district court in this matter.

Third, for the same general reasons, the government’s reliance on United

States v. Gibson, 530 F.3d 606 (7th Cir. 2008) is misplaced. AB, at 22, 25-26.

Considering a challenge to a conviction under § 1958, the Court in Gibson held

the district court did not commit plain error in failing to require unanimity as to

which of two different promises of payment defendant purportedly made as

consideration for causing another to commit murder for hire.  Id., at 611-12.  See

also note 9, supra (discussing offense elements).

Unlike the present case, the specific promise of payment addressed in

Gibson does not constitute an independent factual element of crime, as does the

traveling or causing another to travel in interstate commerce.  The promise is

instead merely a component part, i.e, a fact “underlying” an element, see

Richardson, 526 U.S. at 817, and for that reason can be deemed a mere  “means”

of satisfying the “consideration” element established by the statute.  

Finally, contrary to the government’s claim, AB at 23-24, the rule of lenity

supports Steele’s argument on this point. Steele’s central challenge is not to the

23

Case: 12-30005     01/22/2013          ID: 8482904     DktEntry: 34     Page: 29 of 34



construction of a criminal statute in a manner that would permit the multiplication

of offenses and punishment to the defendant’s detriment, such as led the Court to

invoke the rule of lenity in Bell v. United States, 349 U.S. 81, 83 (1955).  Steele

instead contends that dispensing with the unanimity requirement as to the travel

element in the present context undermines his constitutional right, applicable in all

federal criminal trials, to a unanimous verdict. See United States v. Gipson, 553

F.2d 453, 456 (5th Cir. 1977) (summarizing precedent recognizing federal

criminal defendant’s Sixth Amendment right to unanimous jury); Richardson v.

United States, 526 U.S. 813, 817 (1999) (“[A] jury in a federal criminal case

cannot convict unless it unanimously finds that the Government has proved each

element.”)

In that context, and assuming that § 1958 may be deemed ambiguous as to

what constitute “means” as opposed to elements, the rule of lenity must operate in

Steele’s favor, not the government’s. United States v. Granderson, 511 U.S. 39, 54

(1994) (Where text, structure and legislative history of statute fail to establish that

government's interpretation is unambiguously correct, rule of lenity operates to

resolve ambiguity in defendant’s favor.)  As so applied, the rule of lenity counsels

that the failure to require unanimity as to the specific act satisfying the travel

element was plain error.  See United States v. Edmonds, 80 F.3d 810 (3d Cir.

1996) (“[G]uided by historical tradition, constitutional considerations, and the rule

of lenity, we conclude that a statute combining formerly separate crimes—crimes

that may take place at different times and at different places—should generally be
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read to require unanimity as to each predicate offense.”); see also id., at 821 (“The

degree of jury unanimity required by a statute is important enough a protection

that we hesitate to interpret an ambiguous statute to require less, rather than more,

unanimity.”)

For all these reasons and those stated in the opening brief, the district court

committed plain error when it failed to require juror unanimity as to the interstate

travel element contained in Count One, thereby invalidating Mr. Steele’s

convictions on Counts One, Two, and Three.

III. THE DISTRICT COURT COMMITTED PLAIN ERROR WHEN IT
FAILED TO REQUIRE A UNANIMOUS VERDICT AS TO THE
OBJECT OF THE ALLEGATIONS CONTAINED IN COUNT TWO

Defendant regards the issues relating to this claim, which asserts a basis for

reversal on Count Two that is independent of those addressed in Arguments I and

II, supra, to be fairly joined by the present briefing.

/ /

/ /

/ /

/ /

/ /

/ /

/ /

/ /

/ /
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CONCLUSION

For the foregoing reasons, the Court should remand this case for an

evidentiary hearing on appellant’s claim of ineffective assistance of trial counsel,

which places in issue all counts of conviction.  Alternatively, the Court should

reverse appellant’s convictions on Counts One, Two, and Three of the superseding

indictment.       

Dated: January 22, 2013 Respectfully Submitted,

DENNIS P. RIORDAN
DONALD M. HORGAN

By /s/ Dennis P. Riordan     
             Dennis P. Riordan 

By /s/ Donald M. Horgan     
             Donald M. Horgan 

Attorneys for Defendant-Appellant
EDGAR STEELE
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